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DAVID R. ZARO (BAR NO. 124334)
TED FATES (BAR NO. 227809) 
KIM A. BUI (BAR NO. 274113) 
ALLEN MATKINS LECK GAMBLE 
   MALLORY & NATSIS LLP 
501 West Broadway, 15th Floor 
San Diego, California 92101-3541 
Phone:  (619) 233-1155 
Fax:  (619) 233-1158 
E-Mail:  dzaro@allenmatkins.com 

tfates@allenmatkins.com 
kbui@allenmatkins.com 

 
Attorneys for Receiver 
THOMAS C. HEBRANK 
 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF CALIFORNIA 

SECURITIES AND EXCHANGE 
COMMISSION, 
 

Plaintiff, 
 

v. 
 
LOUIS V. SCHOOLER and FIRST 
FINANCIAL PLANNING 
CORPORATION d/b/a WESTERN 
FINANCIAL PLANNING 
CORPORATION, 
 

Defendants. 
 
 

Case No. 3:12-cv-02164-GPC-JMA
 
FIFTH INTERIM FEE 
APPLICATION OF ALLEN 
MATKINS LECK GAMBLE 
MALLORY & NATSIS LLP, 
COUNSEL TO RECEIVER 
 
Date: February 21, 2014 
Time: 1:30 p.m. 
Ctrm: 2D 
Judge: Hon. Gonzalo P. Curiel 
 

[NO ORAL ARGUMENT UNLESS 
REQUESTED BY THE COURT] 
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Allen Matkins Leck Gamble Mallory & Natsis LLP ("Allen Matkins"), 

counsel for Thomas C. Hebrank ("Receiver"), Court-appointed receiver for First 

Financial Planning Corporation d/b/a Western Financial Planning Corporation 

("Western"), and its subsidiaries, including the General Partnerships ("GPs") set up 

by Western (collectively, "Receivership Entities"), hereby submits this fifth interim 

application for payment of professional fees and reimbursement of costs for the time 

period July 1, 2013 through September 30, 2013 ("Fifth Application Period").  Allen 

Matkins incurred $73,707.75 in fees and $1,511.50 in costs during the three-month 

period and seeks interim approval and payment of 80% of fees incurred, or 

$58,966.20, and 100% of costs incurred.  As it has throughout the case, Allen 

Matkins has discounted its customary hourly rates by 10%. 

I. FEE APPLICATION 

The Temporary Restraining Order ("TRO") and Preliminary Injunction Order 

vests the Receiver with authority to employ counsel.  TRO, Dkt. No. 10, Part VII.C. 

and G; Preliminary Injunction Order, Docket No. 174, Part III.C. and G.  Pursuant to 

that authority, the Receiver engaged Allen Matkins as his general counsel for this 

matter.  During the Fifth Application Period, Allen Matkins provided a total of 

168.3 hours of service for a total of $73,707.75 in fees.  Allen Matkins requests 

payment on an interim basis of 80% of this amount.1 

The firm has provided its services in the following categories, as discussed in 

further detail below and as set forth task-by-task in Exhibit A: 

General Receivership $27,630.90 

Asset Investigation 178.20 

Reporting 14,063.85 

Operations and Asset Sales 9,177.30 

Claims and Distributions 1,603.80 

                                           
1 Payment of amounts held back from interim fee applications will be sought at the 

conclusion of the receivership in connection with applications of the Receiver and 
his professionals for final approval of all fees and costs. 
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Third Party Recoveries 11,297.25 

Pending Litigation 3,073.95 

Employment/Fees 6,682.50 

Total Fees $73,707.75 

II. TASKS PERFORMED DURING FIFTH APPLICATION PERIOD 

During the Fifth Application Period, Allen Matkins worked diligently to assist 

the Receiver with legal issues affecting the receivership.  As reflected in the bills 

attached as Exhibit A, the legal work performed by Allen Matkins' attorneys and 

staff during the Fifth Application Period did not overlap with or duplicate the 

Receiver's work.  The following is a discussion of Allen Matkins' work during the 

Fifth Application Period, broken down by the categories listed above.2 

A. General Receivership 

This category includes Allen Matkins' time assisting the Receiver in 

responding to Defendants' motions addressing the Court's Preliminary Injunction 

Order and taking related action as directed by the Court.  Specifically, during the 

Application Period, Allen Matkins assisted the Receiver with the following: 

1)  Motion to Modify the Preliminary Injunction Order – Allen Matkins 

assisted the Receiver in preparing a sur-reply (and request for permission to file the 

sur-reply) addressing various new and unsupported accusations made in Defendants' 

reply brief.  Docket No. 455. 

2)  July 26, 2013 Hearing – Attorney Ted Fates prepared for and attended the 

July 26, 2013 hearing on Defendants' Motion to Modify the Preliminary Injunction 

Order. 

                                           
2 While every effort is made to be consistent and accurate in the allocation of 

activities to various categories, certain activities may lend themselves to more than 
one category or may simply be difficult to categorize.  Nevertheless, Exhibit A 
reflects actual time spent on any given activity and contains an accurate 
description of services provided. 
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3)  August 16, 2013 Order – Allen Matkins assisted the Receiver in reviewing 

and implementing the Court's August 16, 2013 Order, including advising the 

Receiver on legal issues arising from the anticipated transition of the GPs to the 

partnership administrators. 

4)  Information Packet – Pursuant to the August 16, 2013 Order, Allen 

Matkins assisted the Receiver in preparing a detailed information packet for 

investors, which was filed with the Court on September 6, 2013.  Docket No. 484. 

5)  Motion for Partial Reconsideration – Allen Matkins assisted the Receiver 

in reviewing, analyzing, and preparing a response to Defendants' Motion for Partial 

Reconsideration of the August 16, 2013, Order.  Docket No. 485. 

6)  Motion for Stay Pending Appeal – Allen Matkins assisted the Receiver in 

reviewing and analyzing issues raised in this motion and a related letter received 

from Defendants' counsel. 

In addition, the firm communicated with the Court regarding the Early Neutral 

Evaluation held on October 28, 2013.  The amount of reasonable and necessary fees 

for this category of work during the Fifth Application Period total $27,630.90. 

B. Asset Investigation 

This category includes time assisting the Receiver in communications with 

counsel for Defendants regarding a storage unit maintained by Western.  The 

reasonable and necessary fees in this category total $178.20. 

C. Reporting 

The Receiver's Report and Recommendations Regarding Valuation of Real 

Estate Assets of Receivership Entities ("Valuation Report") was filed on June 20, 

2013.  Docket No. 203.  Defendants filed an opposition to the Valuation Report on 

July 1, 2013.  Docket No. 210.  During the Fifth Application Period, Allen Matkins 

assisted the Receiver in preparing a response to Defendants' opposition.  Docket 

No. 457.  The firm also assisted the Receiver in preparing his Fifth Interim Report, 

which was filed on August 30, 2013.  Docket No. 481. 
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On April 18, 2013, the Receiver filed Part One of his Forensic Accounting 

Report ("Part One").  Docket No. 182.  On May 10, 2013, the Court approved Part 

One and authorized the Receiver to proceed with the work necessary to prepare Part 

Two of his Forensic Accounting Report ("Part Two").  Docket No. 191.  During the 

Application Period, Allen Matkins assisted the Receiver in preparing Part Two, 

which was filed on October 16, 2013.  Docket No. 504.  Allen Matkins also did 

initial work on the Receiver's Sixth Interim Report, which was filed on 

November 21, 2013. 

Allen Matkins' reasonable and necessary fees for work in this category total 

$14,063.85. 

D. Operations and Asset Sales 

Allen Matkins assisted the Receiver in preparing and filing his Ex Parte 

Application for Authority to (A) Sell Office Furniture and Equipment, and 

(B) Establish a New Work Place for Remaining Employees.  Docket No. 451.  The 

application was granted on August 5, 2013.  Docket No. 465. 

Allen Matkins handled various communications with Defendants' counsel 

regarding the status of GP mortgage payments, issues relating to the anticipated 

release of the GPs from receivership, relocation of the partnership administrators, 

access to electronic data relating to GP operations, and the auction of office furniture 

and equipment.  The auction was completed on September 5, 2013.  The net sale 

proceeds from the auction were $23,865.25. 

Finally, at the Receiver's request, Allen Matkins assisted in preparing a 

document retention policy for Western.  Western did not have such a policy in place 

prior to the receivership.  The sale of the building and relocation of Western's offices 

made a document retention policy vitally important.  The policy will help reduce 

storage costs moving forward and avoid destruction of key documents. 

The reasonable and necessary fees for Allen Matkins' work in this category 

total $9,177.30. 
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E. Claims and Distributions 

This category includes time assisting the Receiver in communications with 

investors and their counsel, both directly and via the receivership website, regarding 

the receivership, claims, distributions, and related issues.  The reasonable and 

necessary fees for this work total $1,603.80. 

F. Third Party Recoveries 

Allen Matkins' work in this category focused on assisting the Receiver in 

obtaining authorization from the Court to pursue claims against the LinMar 

Borrowers and, once such authorization was granted, pursuing such claims.  The 

Receiver's Motion for Authority to Pursue Claims Against LinMar Borrowers was 

filed on May 23, 2013.  Docket No. 192.  Defendants opposed the motion on 

June 21, 2013.  Docket No. 205. 

During the Fifth Application Period, Allen Matkins assisted the Receiver in 

preparing a reply brief, which was filed on July 18, 2013.  Docket No. 359.  The 

Court granted the motion on August 16, 2013.  Docket No. 470.  Allen Matkins then 

assisted the Receiver in preparing complaints against three of the LinMar Borrowers.  

Before the complaints were filed, Allen Matkins assisted the Receiver in preparing a 

settlement letter to counsel for Mr. Schooler.  After Mr. Schooler rejected the 

settlement offer and declined to make a counter-offer, Allen Matkins assisted the 

Receiver in filing and serving the complaints and preparing notices of related action 

for each of the three lawsuits.3 

Allen Matkins also advised the Receiver regarding potential professional 

liability claims against Eric Hougen and Law Offices of Eric Hougen ("Hougen") 

who represented Western prior to the receivership.  Allen Matkins assisted the 

                                           
3 Allen Matkins' time descriptions contained in the bills for this category of work 

contain information relating to attorney work product and the Receiver's strategy 
regarding the pending litigation matters against the LinMar borrowers.  For this 
reason, these bills are not attached hereto.  The Receiver will provide these bills 
directly to the Court for in camera review upon request, 
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Receiver in discussing an agreement to toll the statute of limitations with Hougen to 

avoid having to initiate litigation at this stage of the proceedings.  Allen Matkins 

prepared the tolling agreement, which was executed on October 14, 2013. 

The reasonable and necessary fees for work in this category total $11,297.25. 

G. Pending Litigation 

As discussed in the Receiver's interim reports, there are several pending 

lawsuits and FINRA arbitrations in which one or more of the Receivership Entities 

are parties.  During the Fifth Application Period, Allen Matkins assisted the Receiver 

in preparing a status report on the receivership requested by the Ninth Circuit Court 

of Appeals, which has before it a pending appeal in a case involving Western.  

Additionally, Allen Matkins assisted the Receiver in preparing and filing a motion to 

approve a settlement of the pending Nevada litigation between four of the GPs and 

Sierra Pacific Power Company.  The Receiver's motion for approval of the settlement 

was filed on July 16, 2013 (Docket No. 256) and granted by the Court on 

November 5, 2013 (Docket No. 511). 

The reasonable and necessary fees for Allen Matkins' work in this category 

total $3,073.95. 

H. Employment/Fees 

Although fee applications are a necessary component of federal equity 

receiverships, neither the Receiver nor his professionals bill time for preparing their 

own detailed applications.  It is not reasonable or fair, however, to require the 

Receiver and his professionals to also defend their fee applications without any 

compensation for the work involved.  Accordingly, this category includes Allen 

Matkins' time responding to Mr. Schooler's objections to the Third Interim Fee 

Applications of the Receiver and Allen Matkins.  This consisted of reviewing and 

analyzing Mr. Schooler's objections to the fee applications and drafting a reply brief.  

Docket No. 467.  Allen Matkins also assisted in preparing and filing the final fee 
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application of the Cotton Driggs firm.  Docket No. 472.  The reasonable and 

necessary fees for this work total $6,682.50. 

I. Summary of Costs Requested 

Allen Matkins requests the Court approve reimbursement of $1,511.50 in out-

of-pocket costs incurred in executing the foregoing tasks, as itemized in Exhibit A.  

Pursuant to the Court's Order Granting in Part First Fee Applications, Allen Matkins 

has reduced its request for reimbursement of copy costs to five cents per page and 

written off any excess copy charges incurred. 

III. ALLEN MATKINS' FEES ARE REASONABLE 

AND SHOULD BE APPROVED 

In its Order Granting in Part First Interim Fee Applications ("First Fee 

Order"), the Court analyzed the case law regarding approval of interim fee 

applications in regulatory receiverships and determined the following factors should 

be considered:  (1) the complexity of the receiver's tasks; (2) the fair value of the 

time, labor, and skill measured by conservative business standards; (3) the quality of 

work performed, including the results obtained and the benefit to the receivership 

estate; (4) the burden the receivership estate may safely be able to bear; and (5) the 

Commission's opposition or acquiescence.  Docket No. 169, p. 7. 

A. Complexity of Tasks 

Here, the tasks performed by Allen Matkins are significantly complex and the 

number of hours billed to complete them are reasonable.  These tasks include 

(a) analyzing corporate documents, loan agreements, and other contracts, 

(b) advising the Receiver regarding federal equity receivership, debtor/creditor, real 

property, contract, employment, insurance, tax, civil procedure, appellate procedure, 

and other applicable areas of law, and (c) assisting the Receiver in selling assets, 

collecting loans, protecting the Receivership Entities' interests in pending litigation, 

and providing detailed reports to the Court and interested parties on his activities and 
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forensic accounting work.  In addition, Allen Matkins wrote off and did not charge 

for 10.6 hours of time during the Fifth Application Period. 

B. Fair Value of Time, Labor & Skill 

The Court has determined the discounted hourly rates of the Receiver and 

Allen Matkins represent the fair value of their time, labor, and skill.  At the end of its 

fiscal year (June 30), Allen Matkins reviews and evaluates its hourly rates and 

adjusts them according to factors including the increased skill and experience of its 

attorneys, hourly rates of attorneys in the community with comparable skill and 

experience handling similarly complex matters, and the firm's increased costs of 

operation.  Effective July 1, 2013, the firm raised the discounted hourly rates of 

attorney Ted Fates from $418.50 to $445.50, attorney David Zaro from $585 to 

$616.50, and Kim Bui from $265.50 to $297.  Nevertheless, Allen Matkins' blended 

hourly rate for this application is $437.95 per hour, which is well within the range of 

hourly rates charged by firms with similar skill and experience handling SEC 

receivership matters in Southern California.  For ease of reference, the rates charged 

by other firms in SEC receivership matters in Southern California are provided 

herein again: 

Case Court and Case No. Receiver's 
Counsel 

Hourly 
Rates 

Docket 
Nos. 

SEC v. Lambert 
Van Tuig, et al. 

USDC-CD
Case No. 06-cv-00172 

Sheppard Mullin 
Richter & 
Hampton LLP 

$290 -
$520 

765/ 
774 

SEC v. Learn 
Waterhouse, Inc., 
et al. 

USDC-SD
Case No, 04-cv-02037 

Ervin Cohen & 
Jessup LLP 

$235 -
$525 

629/ 
640 

SEC v. 
Homestead 
Properties L.P, 
et al. 

USDC-CD
Case No. 09-cv-01331 

McKenna Long & 
Aldridge LLP 

$306 -
$495 

242/ 
247 
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Accordingly, Allen Matkins' rates remain comparable to those charged by 

other law firms representing receivers in SEC matters and represent the fair value of 

the time, labor and skill provided. 

C. Quality of Work Performed 

Allen Matkins diligently and competently assisted the Receiver in all aspects 

of the receivership, including preserving and protecting the assets of the 

Receivership Entities, analyzing the Receivership Entities' assets and liabilities, 

addressing Western's cash shortage, reducing Western's operating expenses as well 

as administrative expenses of the receivership, selling assets and collecting loans, 

protecting the Receivership Entities' interests in pending litigation and other legal 

matters, preserving potential causes of action against third parties, and preparing 

detailed reports to the Court and interested parties.  These services have allowed the 

Receiver to preserve and protect the value of the Receivership Entities' assets for the 

benefit of investors and creditors. 

D. Receivership Estate's Ability to Bear Burden of Fees 

The Receiver proposes the approved fees and costs be paid from Western's 

assets above and beyond cash necessary to make payments on loans secured by GP 

properties.  As the Receiver has made clear to the Court, Western has an ongoing 

cash shortage.  As directed by the Court, the Receiver continues efforts to collect 

loans the GPs owe to Western through billings sent to investors.  The Receiver also 

continues efforts to collect on the LinMar loans through the pending cases against the 

LinMar borrowers.  Depending on the outcome of the appeals, Western's equity 

interests in the GPs may be liquidated.  Approved fees and costs will likely have to 

be paid in increments over time as funds are collected.  The fees and costs should 

nevertheless be approved. 

First and foremost, the Receiver will ensure that mortgage payments are being 

timely made.  The Court's recent Order granting the Receiver's ex parte application 

(Docket No. 524) alleviates the immediate crisis regarding mortgage payments.  As a 
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result, the Receiver does not anticipate problems timely making mortgage payments 

while the appeals are pending. 

E. Commission's Opposition or Acquiescence 

Prior to filing, the Receiver and Allen Matkins provided these fee applications 

to counsel for the Commission in substantially final form.  Counsel for the 

Commission has advised the Commission has no opposition to the fees and costs 

requested. 

Accordingly, the five factors identified by the Court for considering interim 

fee applications all support interim approval and payment of the requested fees and 

costs. 

IV. CONCLUSION 

WHEREFORE, the Receiver and Allen Matkins respectfully request entry of 

an order: 

1. Approving payment of fees to Allen Matkins on an interim basis 

of $58,966.20; 

2. Approving reimbursement of expenses to Allen Matkins on an 

interim basis of $1,511.50; 

3. Authorizing and directing the Receiver to pay these amounts to 

Allen Matkins from assets of the Receivership Entities; and 

4. Granting such further and other relief as the Court deems just and 

proper. 

 

Dated:  December 19, 2013  ALLEN MATKINS LECK GAMBLE 
   MALLORY & NATSIS LLP 

By: /s/ Ted Fates 
TED FATES 
Attorneys for Receiver 
THOMAS C. HEBRANK 
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