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Attorneys for Receiver 
THOMAS C. HEBRANK 
 

UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

EASTERN DIVISION 

SECURITIES AND EXCHANGE 
COMMISSION, 
 

Plaintiff, 
 

v. 
 
CHARLES P. COPELAND, 
COPELAND WEALTH 
MANAGEMENT, A FINANCIAL 
ADVISORY CORPORATION, and 
COPELAND WEALTH 
MANAGEMENT, A REAL ESTATE 
CORPORATION, 
 

Defendants. 
 

Case No. 11-08607-R-DTB
 
DECLARATION OF THOMAS C. 
HEBRANK IN SUPPORT OF 
RECEIVER'S EX PARTE 
APPLICATION FOR ORDER 
ALLOWING PRE-RECEIVERSHIP 
SALE OF FINANCIAL ADVISORY 
ASSETS TO ELEVAGE 
PARTNERS, LLC TO CLOSE 
 
Ctrm: 8 
Judge: Hon. Manuel L. Real 
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I, Thomas C. Hebrank, declare: 

1. I am the Court-appointed permanent receiver for Copeland Wealth 

Management, a Financial Advisory Corporation ("CWM"), Copeland Wealth 

Management, a Real Estate Corporation, and their subsidiaries and affiliates 

("Receivership Entities").  I submit this declaration in support of my Ex Parte 

Application for Order Allowing Pre-Receivership Sale of Financial Advisory Assets 

to Elevage Partners, LLC to Close ("Application").  I have personal knowledge of 

the facts stated herein, and if called upon to do so, I could and would personally and 

competently testify to them. 

2. Prior to filing of the Complaint by the Securities and Exchange 

Commission ("Commission"), and my appointment as Receiver, CWM entered into 

a transaction to sell its financial advisory business to Elevage Partners, LLC 

("Elevage"), an investment adviser registered with the State of California.  The 

assets to be transferred to Elevage are investment management agreements 

("IMAs") with clients of CWM, under which CWM manages client accounts 

maintained at Charles Schwab and TD Ameritrade, and receives a quarterly 

commission.  A copy of the Asset Purchase Agreement ("Agreement") is attached 

hereto as Exhibit 1. 

CAUSE FOR EX PARTE RELIEF 

3. Since my appointment, clients have not been receiving investment 

advice.  I have informed clients that I will instruct Charles Schwab and TD 

Ameritrade to make trades and transactions on their behalf, but I will not provide 

investment advice.  As soon as possible, these clients should be moved over to 

Elevage or another registered investment adviser of their choosing such that a 

registered investment adviser can assist them in managing their investment 

accounts. 

4. Additionally, CWM's business is rapidly diminishing in value.  The 

IMAs can be terminated by clients at any time.  Clients with more than $50 million 
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under management, i.e., more than 40% of the business, have already agreed to go 

over to Elevage.  Another approximately 20% of clients have terminated their IMAs.  

Clients have been advised of the Complaint and Judgment, and are no longer 

receiving investment advice from CWM.  If the sale is not approved, I will be forced 

to wind down the business, meaning there will be no recovery from the business for 

investors and creditors of the Receivership Entities. 

5. Moreover, prior to my appointment, CWM and Elevage agreed to a 

closing date of the sale of November 1, 2011.  The consent forms signed by clients 

who are transferring their IMAs to Elevage state that the transfer of their accounts 

will occur on November 1, 2011.  The form of consent signed by clients is attached 

hereto as Exhibit 2.  Delay in closing the sale could cause clients to lose confidence 

in the transaction and withdraw their consents, which in turn could cause Elevage to 

reduce the purchase price or walk away.  Accordingly, requiring that this matter be 

heard on the normal 28-day notice period could harm those clients who have signed 

consents and are waiting to receive investment advice from Elevage, and would put 

the possibility of a recovery from the assets in serious jeopardy. 

THE RECEIVER'S ACTIVITIES TO DATE 

6. Since my appointment on October 25, 2011, I have secured the offices 

of the Receivership Entities, met with and interviewed their employees, caused 

myself to be added as the sole authorized signatory for their bank and brokerage 

accounts, gathered and reviewed their financial statements, and caused all data on 

their computer servers and hard drives to be imaged and preserved.  As required 

under 28 U.S.C. § 754, I have caused the Complaint and Judgment to be filed in the 

six judicial districts (not including this district) in which the Receivership Entities 

own property.  I have also had the Receivership Entities' mail forwarded to my 

office. 

7. The Receivership Entities shared a website with Copeland 

Accountancy, an entity not part of the receivership.  I have instructed Copeland and 
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Copeland Accountancy to remove all references to the Receivership Entities from 

the website.  In addition, I established a new page on my website dedicated to this 

receivership:  www.ethreeadvisors.com (go to the tab labeled "Cases" and click on 

SEC v. Copeland Wealth Management).  As discussed below, I have mailed a letter 

to all CWM clients with information about the case, and directing them to my 

website for future updates. 

8. I have also commenced work to preserve a possible sale of real 

property located in North Carolina, which property is the subject of a pending 

bankruptcy case.  This is also a time sensitive matter as significant delay could 

cause the buyer to lose its financing commitment and walk away from the 

transaction.  I anticipate filing papers seeking relief with respect to the North 

Carolina property within the next week. 

9. In the next 10 days, I also intend to file an employment application for 

counsel and a Preliminary Receiver's Report.  In connection with my Preliminary 

Receiver's Report, I will request certain relief that I believe will clarify the scope of 

the receivership and aid in the administration of the receivership estate. 

THE PRE-AMENDMENT SALE TERMS 

10. As noted above, prior to my appointment, CWM and Elevage had 

agreed on a November 1, 2011 closing date for the transaction.  Upon my 

appointment, my counsel and I evaluated the Agreement and determined that certain 

aspects of it needed to be amended.  On November 2, 2011, while Elevage and I 

were negotiating an amendment to the Agreement, Elevage sent me a letter 

terminating the Agreement due to CWM's failure to close on November 1, 2011.  

On November 3, 2011, Elevage, Copeland, Lawrence and I (on behalf of CWM) 

signed a First Amendment to the Agreement ("First Amendment"), which reinstates 

the Agreement, amends various terms and sets the closing date as the first business 

day after entry of the order requested herein.  The First Amendment, which is 

discussed further below, is attached hereto as Exhibit 3. 
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11. Prior to the Amendment, the terms of the Agreement were as follows:1 

Purchase Price.  An earnout over 5 years which is tiered depending on the 

quarterly net revenue from the IMAs being transferred to Elevage, as follows: 

(a) 40% of Elevage's net revenue per quarter from transferred IMAs if such revenue 

is equal to or greater than $75,000; (b) 35% of net revenue per quarter if such 

revenue is equal to or greater than $50,000 but less than $75,000; and (c) 30% of net 

revenue per quarter if such revenue is less than $50,000.  The Agreement excluded 

from net revenue all revenue from IMAs that produce less than $500 in 

commissions per quarter ("Smaller Accounts").  According to the Assets Report 

attached to the Agreement as Schedule A, there are a total of 179 Smaller Accounts. 

Holdback and Setoff.  The Agreement provided for a holdback of the first 

$100,000 of the earnout for two years as security for CWM's indemnity obligations 

under the Agreement.  The Agreement further provided that Elevage could offset 

and deduct any amount owed to it under the indemnity provisions discussed below 

against any amount it owed to CWM. 

Minimum IMA Transfer.  The Agreement required that clients with at least 

$50 million under CWM's management sign consents to transfer their IMAs to 

Elevage.  The Receiver was informed that this condition was satisfied at 

approximately the same time or shortly after his appointment.  This condition was 

not altered by the Amendment. 

Solicitation Agreement.  As part of the Agreement, Elevage and CWM were 

to sign an agreement providing that CWM would solicit existing or prospective 

clients to transfer or sign new IMAs with Elevage.  This is reflected in Exhibit B to 

the Agreement ("Solicitation Agreement"). 

                                           
1 The terms of the Agreement and the Amendment are summarized herein for ease 

of reference only.  To the extent the summary provided herein conflicts with the 
Agreement or the Amendment, the Agreement and the Amendment control and 
govern. 
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Arbitration/ADR.  The Agreement contained an arbitration provision for all 

disputes arising out of or relating to the Agreement.  The Agreement also contained 

a provision requiring that any disputes regarding the earnout amount be submitted to 

a national or regional accounting firm for binding determination. 

Representations.  The Agreement contained representations by CWM that, 

other than this case, there are no legal proceedings pending or threatened against 

CWM or its affiliates, and that there is no injunction or order on CWM or its assets 

that would restrict CWM from completing the transaction.  There was no cap on the 

amount Elevage could recover for damages resulting from a breach of CWM's 

representations. 

Indemnity.  The Agreement contained broad indemnity provisions under 

which CWM indemnified Elevage for, among other things, any damages it incurs as 

a result of any proceedings involving CWM or its affiliates, clients, shareholders, 

officers or employees.  There was no cap on the amount of its damages Elevage 

could recover under the indemnity provisions. 

Employment of Lawrence Copeland.  As part of the transaction, Elevage 

agreed to employ Lawrence under an "at will" employment agreement.  This is 

reflected in Exhibit C to the Agreement.  Lawrence was the President of CWM, and 

its primary contact with clients. 

Investor Restitution Trust.  As part of the Agreement, a trust was 

established into which the earnout would be deposited for the benefit of certain 

named investor beneficiaries who have suffered losses from their investments 

("Trust").  There were only 12 named beneficiaries of the Trust.  The Declaration of 

the Copeland Investor Restitution Trust is attached to the Hebrank Declaration as 

Exhibit 4. 

THE AMENDED SALE TERMS 

12. I determined that, in light of the Judgment and receivership, certain 

terms of the Agreement needed to be changed.  As an initial matter, it was necessary 
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to make authorization from this Court a condition to closing the transaction.  

Additionally, I determined that the following changes should be made: 

Solicitation Agreement.  This part of the Agreement was stricken.  I believe 

that, as an officer of the Court, it is not appropriate for me to endorse Elevage or 

encourage clients to transfer or sign new IMAs with Elevage. 

Arbitration/ADR.  I believe that the alternative dispute resolution provisions 

in the Agreement are no longer appropriate, and that this Court, which appointed me 

as Receiver and has jurisdiction over the receivership estate, should be the exclusive 

forum to resolve disputes relating to the Agreement. 

Setoff.  The provision allowing Elevage to offset any amount owed to it under 

the indemnity provisions against any amount it owed to CWM was stricken. 

Representations.  The representations by CWM discussed above were 

eliminated.  The Judgment arguably makes the representation false.  Moreover, I 

have not had sufficient time to investigate what pending or threatened legal 

proceedings against the Receivership Entities may exist. 

Indemnity.  I believe that the broad indemnity provisions in favor of Elevage 

are not appropriate.  My concern is that Elevage could assert an indemnity claim, 

and that such claim might be entitled to priority in payment from the receivership 

estate in that it arises from a post-receivership transaction approved by the Court.  In 

a case such as this where the assets of the receivership estate are limited, exposing 

the estate to an indemnity claim that could consume a large portion of the assets 

available for distribution is inadvisable.  Therefore, I limited the scope of the 

indemnity, and limited the source from which Elevage could recover on an 

indemnity claim, or any other claim under the Agreement, to the $100,000 

Holdback. 

Employment of Lawrence Copeland.  Elevage, Lawrence and I agreed that 

although nothing prevents Elevage from employing Lawrence, the employment 

agreement would not be part of the Agreement. 
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Investor Restitution Trust.  I believe that the Trust is inconsistent with the 

purposes of an equity receivership.  One of the fundamental purposes of an equity 

receivership is to put the assets of the entities in receivership under the control of the 

Court such that the Court can determine which investors and creditors have valid 

claims, and further determine the most equitable manner of distributing the assets.  

The Trust would limit the Court's ability to serve this purpose by pre-determining 

that the earnout under the Agreement would go only to the 12 named beneficiaries.  

At this early stage in the case, it is not possible to determine whether the 12 named 

beneficiaries are the only persons who should receive a distribution from the sale 

proceeds.  Accordingly, the First Amendment eliminates the Trust. 

13. Elevage stated that the additional delay and attorneys' fees it had 

incurred, the changed landscape due to the Commission's complaint and the 

Receiver's appointment, as well as the changes discussed above increase its risk 

under the Agreement and reduce its projected economic benefit.  Accordingly, it 

demanded an adjustment to the purchase price.  The Receiver and Elevage 

negotiated the purchase price and agreed on a flat earnout of 25% of net revenue on 

all accounts, including Smaller Accounts.  The terms of the earnout are otherwise 

unchanged. 

14. The inclusion of Smaller Accounts, which were excluded under the 

original earnout formula, substantially ameliorates the reduction in the percentage of 

quarterly net revenue.  As of August 31, 2011, there were 179 Smaller Accounts.  

This is reflected on Schedule A of the Agreement.  Furthermore, based on the clients 

who have consented to the transfer of their IMAs thus far, the Receiver believes it is 

unlikely that the quarterly net revenue would be sufficient to reach the 40% tier 

under the original earnout formula, and that for most quarters it would likely have 

been at the 35% or 30% tier. 

15. Accordingly, the First Amendment (a) reinstates the Agreement after 

Elevage terminated it, (b) greatly reduces the receivership estate's exposure to 
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claims by Elevage arising from the Agreement, (c) limits Elevage's source of 

recovery on any such claims to the Holdback, (d) eliminates aspects of the 

Agreement that are unacceptable or inadvisable in light of the receivership (the 

Solicitation Agreement and arbitration provisions), as well as those that run counter 

to the fundamental purposes of an equity receivership (the Trust), and (e) contains a 

modest reduction in the earnout. 

16. Second Amendment.  After the parties to the Agreement executed the 

First Amendment, and my counsel had e-mailed the application to Defendant 

Copeland and counsel for the Commission, the Commission expressed a concern 

with the Agreement.  Specifically, the Commission was concerned that the 

Agreement did not require Elevage to register as an investment adviser in states 

other than California if and when CWM clients who reside in other states moved 

over to Elevage.  The parties to the Agreement agreed that a Second Amendment 

was appropriate to address this concern.  The Second Amendment, a copy of which 

is attached hereto as Exhibit 6, was executed on November 7, 2011. 

COMMUNICATIONS WITH CLIENTS 

17. On November 3, 2011, I posted on my website and mailed to all CWM 

clients a letter which is attached hereto as Exhibit 5.  The letter advises CWM 

clients of the Commission's complaint, my appointment, and the possibility that the 

Court will approve the proposed sale.  I have not, and do not, encourage clients to, 

or discourage clients from, transferring their IMAs to Elevage.  Although I believe 

that the sale makes economic sense for the receivership estate under the 

circumstances, and therefore seek an order allowing the transaction to close, I take 

no position regarding whether clients should or should not transfer their IMAs to 

Elevage.  Likewise, I suggest that any order by the Court allowing the sale to close 

is not intended and should not be construed as an endorsement of Elevage. 
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APPROVAL OF THE SALE 

18. The assets of CWM are rapidly diminishing in value.  As noted above, 

the IMAs can be terminated by clients at any time.  Clients with more than 

$50 million under management, i.e., more than 40% of the business, have already 

agreed to go over to Elevage.  Another approximately 20% of clients have 

terminated their IMAs.  Clients have been advised of the Complaint and Judgment, 

and are no longer receiving investment advice from CWM.  If the sale is not 

approved, I will be forced to wind down the business, meaning there will be no 

recovery from the business for investors and creditors of the Receivership Entities. 

19. Although I have not had sufficient time to conduct an independent 

investigation of any relationship between the parties to the Agreement, it has been 

represented to me by Copeland, Lawrence, and, to the best of their knowledge, Scott 

Bartel, former counsel for CWM, and David Mainzer, counsel for Elevage, that 

Elevage and its principals have no prior relationship to the Receivership Entities, 

Copeland or Lawrence, and that the transaction was negotiated at arm's length.  

Elevage is an investment adviser registered with the State of California. 

20. The exigency with regard to moving clients to Elevage or a different 

investment adviser of their choosing, coupled with the rapidly diminishing value of 

the assets also eliminates the possibility of establishing a bidding process and 

soliciting overbids.  I have interviewed Copeland, Lawrence and Jeff Bottomley, the 

agent that marketed the business, and believe that the business has been adequately 

exposed to the market place.  Even if there were time for further marketing, under 

the circumstances it is very unlikely that such efforts would produce a higher and 

better offer.  I believe that approval of the Agreement, as amended by the First and 

Second Amendments, is in the best interest of the receivership estate. 
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