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UNITED STATES DISTRICT COURT
11
1 CENTRAL DISTRICT OF CALIFORNIA - WESTERN DIVISION (LOS ANGELES)
13
SECURITIES AND EXCHANGE CASE NO.: 2:11-cv-08607-R -DTB
14 || COMMISSION,
RESPONSE OF FLAGSTAR BANK,
15 Plaintiff, FSB, TO RECEIVER’S PRELIMINARY
V. REPORT AND REQUEST FOR ORDER
16 (A) CLARIFYING SCOPE OF THE
CHARLES P. COPELAND, COPELAND RECEIVERSHIP, AND (B) AIDING
17 || WEALTH MANAGEMENT, A FINANCIAL ADMINISTRATION OF THE
ADVISORY COROPORATION, and RECEIVERSHIP
18 || COPELAND WEALTH MANAGEMENT, A
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1 INTRODUCTION

2 Flagstar Bank, FSB (“Flagstar”) is a secured lender of Copeland Properties Ten, LP and
3 || Copeland Properties Eleven, LP (“CP Ten and CP Eleven” also referred to collectively as
4 || “Borrower”) with a first mortgage lien on the property owned by them. Each entity is a limited

partnership with limited partners who have not been accused of any wrongdoing. These limited
partnerships are two of twenty-three limited partnerships listed in the Complaint (DN 1). The
twenty three limited partnerships are listed in the Complaint as investment vehicles for Charles

Copeland on behalf of Copeland Wealth Management, A Financial Advisory Corporation

o 0 9 & W

(“CWM”) and Copeland Wealth Management, A Real Estate Corporation (“CWMRE”).
10 || Paragraph 15 of the Complaint. CWMRE was Borrower’s general partner. The Complaint goes
11 || on to say that there is “substantial investor overlap among the limited partnerships”. (Paragraph 16
12 || of the Complaint).

13 Plaintiff and Defendants entered into a consent Judgment of Permanent Injunction and
14 || Other Relief as to the named Defendants (DN 3). The Judgment contains various relief including
15 || appointment of Thomas C. Hebrank as permanent Receiver and other specific relief, not requested
16 || in the complaint, directed to creditors. See. e.g. paragraph VIII of the Judgment. (DN 3). The
17 || Judgment does not in fact list the twenty-three partnerships, including CP Ten and CP 11 Eleven,
18 || as being subject to, or assets of, the Receivership. Rather, the Judgment appoints Mr. Hebrank as
19 || the permanent receiver of Defendants CWM and CWMRE (and does not name Defendant
20 || Copeland) and their “subsidiaries and affiliates”. See Paragraph V of DN 3. There is no
21 || explanation of, if the Borrower is somehow an “affiliate, whether, considering the balance of harm
22 || to the parties in interest, it is fair and equitable that the Borrower should be subject to the
23 || Receivership. The meaning of the term “subsidiary” is well known and Plaintiff does not contend
24 || that CP Ten and CP Eleven are subsidiaries. Plaintiff and the Receiver have made no showing
25 || that the Borrower should be an asset of the Receivership, only, at best, that the former general
26 || partner should be subject to the Receivership. Plaintiff has only shown that there are investors
27 || who have invested in more than one limited partnership. Indeed, the Receiver has demonstrated

28 || there is a serious question whether Borrower, CP Ten and CP Eleven, should even be and/or are
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1 || subject to the Receivership because the Receiver felt the need to request clarification that such
entities should be included as assets of the Receivership. See DN 14 (Receiver’s Preliminary

Report and Request for Order (A) Clarifying Scope of the Receivership and (B) Aiding

A W ON

Administration of the Receivership) On balance, the interests and rights of Flagstar and the
limited partners of CP Ten and CP Eleven are harmed and outweigh the interest of the Receiver.
The power to appoint a receiver is a harsh and dangerous equitable power of the Court and should

not be exercised as to CP Ten and CP Eleven. See e.g. Goodman v. DeAzoulay, 539 F.Supp. 10,

17 (E.D. Pa. 1981).

o 0 9 & W

THE LOAN DOCUMENTS

10 On March 3, 2006, Copeland Properties Ten, L.P. and Copeland Properties Eleven, L.P.
1 (collectively the “Borrower”) borrowed money from Flagstar in the amount of $9,450,000.00 (the
12| “Loan” and “Loan Amount”). In connection with the loan, the Borrower signed a mortgage loan
13 agreement (Exhibit 1), a mortgage (Exhibit 2) for property located in Troy, Michigan, a
14 promissory note (Exhibit 3), and an assignment of rents and leases (Exhibit 4) (the “Loan
15 Documents™), among other documents. The mortgage and assignment of rents and leases were
16 duly recorded. The monthly payments are $64,116.06 and the maturity date is March 3, 2016. The
17 || loan balance as of December 1, 2011 is $8,827,269.97. It is believed the property value is
18 || significantly less than the debt and about $5,000,000.00.

19 While the monthly payments required by the Loan Documents are current as of December,
20 {12011, the mortgage loan agreement provides that, upon the application for permission for
21 appointment of a receiver or the appointment of a receiver of the Borrower, which has not been
22 discharged within sixty days after the date of appointment, such receivership shall be an event of
23 || default. See Exhibit 1, paragraph 6.1(i), page 12. Because the Receiver is not sure whether the
24 || Borrower and the Borrower’s property is an asset of the Receivership, Borrower and its property
25 || should not be deemed to be subject to the Receivership. If it was determined by this Court that
26 || Borrower is subject to this Receivership or Borrower’s property is subject to the Receivership,

27 || then a default will have occurred and Flagstar is entitled to exercise all of the remedies to which it

28
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is entitled under its Loan Documents which include, among other things, acceleration of the loan
amount and exercise of its rights under the assignment of rents and leases. This Receivership
cannot interfere with Flagstar’s rights under its Loan Documents in the event of a default. The
general rule is that the Receiver has no better rights as to the Bank than the Borrower and stands in

the Borrower’s shoes. See Kaercher v Citizen’s Nat. Bank of Ortonville, Minn., 57 F. 2d 58, 59

(8" Cir. 1932).

A Single Tenant Lease with Faurecia Automotive Seating, Inc

The Borrower’s property, which is subject to Flagstar’s mortgage, is further subject to a
lease with Faurecia Automotive Seating, Inc., a Delaware corporation, as the tenant. In 2004, the
lease was amended to include additional property and to extend the term of the lease to December
31, 2014. There are no other tenants for the property subject to Flagstar’s mortgage.

The monthly rent, until November 1, 2012, is $100,287.70, together with payment of taxes,
insurance, maintenance, among other operating costs. The lease payments have historically
exceeded the amount of Loan Payments due Flagstar. The monthly payments to Flagstar are
$64,116.06 with a maturity date of March 3, 2016.

Discussion

Flagstar has attempted to engage the Receiver in discussions to find a compromise to allow
for the rent to be submitted on a lock box basis to Flagstar, with Flagstar accounting to the
Receiver for all revenues and expenses. The revenue would be used as it has been before the
Receivership was created, to pay Loan Payments and any other expenses to be paid to maintain
and operate the property and the excess of such funds above the loan payments would be held by
Flagstar pending further order of this Court and accounting by the Receiver. While Flagstar
believes that Borrower CP Ten and CP Eleven should not be subject to the Receivership at all, it is
amenable to a compromise, which will provide security to Flagstar, the Receiver and to the limited
partners who claim an interest in cash in excess of the rental payments. The Receiver has refused
to engage in a discussion with Flagstar by flatly refusing such an arrangement and proposing no
other option. If the Borrower or the property is the subject of the Receivership, an event of default
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1 (| will have occurred, the loan will be placed in the special asset group and internal accounting
procedures will begin that could lead to a write down of the loan. As for the limited partners and

the guarantors, Flagstar will have no choice but to look at its default remedies. This will also
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create a detriment to the Receivership estate. Flagstar will be entitled to declare a default,
accelerate the loan balance and seek its remedies against the property including collection of the
rent. This harmful result can be avoided if it is determined that the Borrower and the property are
not subject to the receivership. There is no additional benefit to the Receiver to argue that the

Borrower and property are subject to the Receivership when Flagstar can collect the revenue and

o 0 9 & W

account to the Receiver for all revenue and expenses.

10 The limited partners filed an objection to the request of the Receiver on December 12,
11|/ 2011 [DN16] for clarification, in which the limited partners provided facts that demonstrate (i)
12 || that money is due CP Ten. from other partnerships and Borrower is more likely to be a creditor
13 || rather than a debtor in this Receivership proceeding, (ii) that the inclusion of the Borrower in the
14 || Receivership will cause harm to the limited partners and, (iii) also, provided facts and law that
15 || demonstrate that CWMRE is no longer the general partner of Borrower (See pages 6 and 7 of DN
16 || 16). The inclusion of Borrower CP Ten and CP Eleven in the Receivership creates more harm to
17 || both Flagstar and the investors than a benefit to the Receiver, particularly when Flagstar has
18 || offered a compromise that would in all respects protect the integrity of the property, provide for an
19 || accounting to the Receiver of funds received from the single tenant property and prevent

20 (/77
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unnecessary harm to the Receivership estate limited partners and the Bank which would result if
the property and the Borrower are included in the receivership.

WHEREFORE, Flagstar Bank, FSB requests that this Court determine and so rule that
either:

A. Borrower Copeland Properties Ten, L.P. and Copeland Properties Eleven, L.P. are
not subject to the Receivership, or, alternatively, that, although not included in the
Receivership, Flagstar Bank shall collect funds on a lock box basis from the single
tenant, make loan payments from those funds, including debt service, insurance
costs and taxes and other operating expenses as may be required, hold the rent
received in excess of such loan payments in a segregated fund and, further, account
monthly to the Receiver for income and expenses each month.

B. Award such further relief as is equitable under the circumstances.
DATED: January 9, 2012 MADDIN, HAUSER, WARTELL, ROTH &
HELLER, P.C.

BY:__ /s/ Michael S. Leib
MICHAEL S. LEIB (P30470)
Attorneys for Flagstar Bank, FSB
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