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DAVID R. ZARO (BAR NO. 124334)

TED FATES (BAR NO. 227809)

ALLEN MATKINS LECK GAMBLE
MALLORY & NATSISLLP

501 West Broadway, 15th Floor

San Diego, California 92101-3541

Phone: (619) 233-1155

Fax: (619) 233-1158 _

E-Mail: dzarogallenmatk_ms.com

tfates@allenmatkins.com

Attorneys for Receiver
THOMAS C. HEBRANK

SECURITIES AND EXCHANGE
COMMISSION,

Plaintiff,
V.

LOUIS V. SCHOOLER and FIRST
FINANCIAL PLANNING
CORPORATION d/b/a WESTERN
FINANCIAL PLANNING
CORPORATION,

Defendants.

823860.01/SD

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

Case No. 3:12-cv-02164-GPC-JMA

DECLARATION OF TED FATES IN
SUPPORT OF RECEIVER'S
MOTION FOR CIVIL CONTEMPT
AND SANCTIONS FOR VIOLATION
OF PRELIMINARY INJUNCTION
ORDER

Date: January 16, 2015
Time: 1:30 p.m.

Ctrm.. 2D _
Judge:  Hon. Gonzalo P. Curiel
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I, Ted Fates, declare as follows:

1. | am an attorney at the law firm of Allen Matkins Leck Gamble Mallory
& Natsis LLP, counsel of record for Plaintiff Thomas C. Hebrank ("Receiver"), the
court-appointed receiver for First Financial Planning Corporation d/b/a Western
Financial Planning Corporation (*Western"), in the above-captioned action. | make
this declaration in support of the Receiver's Motion for Civil Contempt and Sanctions
for Violation of Preliminary Injunction Order ("Motion"). | am a member in good
standing of the State Bar of California and have been admitted to practice before this
Court. | have personal knowledge of the facts set forth in this Declaration and, if
called as a witness, could and would testify competently to such facts under oath.

2. On September 3, 2014, the Receiver contacted the Partnership
Administrators and advised that the Receiver would need full access to the servers.
The Partnership Administrators responded that Schooler would not grant such access
and the Receiver would have to address the issue with Schooler's counsel.

3. On September 4, 2014, | sent a letter to Schooler's counsel demanding
Immediate access to the Western server. | noted in my correspondence that the Pl
Order requires Schooler to provide access and that failure to do so would violate the
Pl Order. | also gave notice that the Receiver would seek sanctions if Schooler
violated the PI Order. Attached as Exhibit A is a true and correct copy of my letter
sent on September 4, 2014.

4. Schooler's counsel, Eric Hougen, responded to my letter by calling me
and demanding a full retraction of my letter, stating there was no basis to allege
Schooler had violated the Pl Order and that Schooler was not denying the Receiver
access to the server. | told Mr. Hougen the Receiver would provide a date and time
for Geno Rodriguez from the Receiver's office and the Receiver's IT specialist to

visit the Vista office to access the server.

823860.01/SD 12cv02164
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5. On September 8, 2014, | sent an e-mail to Schooler's counsel requesting
Mr. Rodriguez and the IT specialist have access to the server on September 11, 2014.
Attached as Exhibit B is a true and correct copy of my September 8, 2014 e-mail.

6. On September 10, 2014, Schooler's counsel, David Herman, responded
that "[b]ecause it is unclear what exactly will be performed by Mr. Hebrank and/or
Mr. Rodriguez and the IT technician, Messrs. Dyson and Hougen will need to be
present to oversee the process and ensure that only non-confidential electronically-
stored information belonging to Western (and not to Mr. Schooler, the LinMar
entities, or other entities not within the scope of the receivership) is accessed."

Mr. Herman also stated that the server access would need to be conducted on
September 15, 2014, due to Mr. Hougen and Mr. Dyson's schedules. Attached as
Exhibit C is a true and correct copy of Mr. Herman's September 10, 2014 e-mail.

7. | responded the same day, stating that September 15, 2014, would not
work because the Receiver's IT specialist was leaving for vacation that day. Instead,
the Receiver proposed that the server be picked up on Friday, September 12, 2014,
and returned on Monday, September 15, 2014. See Exhibit C.

8. On September 11, 2014, Schooler's counsel called me and stated that
there are files unrelated to Western on the server that need to be removed before the
server could be turned over. Schooler's counsel stated they would promptly review
the files on the server with the aid of an IT technician and remove the non-Western
files. On behalf of the Receiver, | agreed on the condition that a log of the files
removed be provided, to which Schooler's counsel agreed. It was agreed that the file
review and removal would be completed promptly and certainly before the
Receiver's IT specialist returned from vacation on September 29, 2014.

0. On September 17, 2014, Mr. Herman e-mailed me and advised that
Mr. Dyson had been inspecting the "computers and servers at Western Financial's
offices and will continue his inspection tomorrow with the aid of an IT technician.”

Mr. Herman stated that Mr. Dyson would contact me the next day with a status

823860.01/SD 12cv02164
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update. Attached as Exhibit D is a true and correct copy of Mr. Herman and my
email communication from September 17 to September 29, 2014.

10.  On September 22, 2014, | followed up, requesting an update on the
status of the file review and removal. See Exhibit D. Schooler's counsel did not
respond.

11.  On September 29, 2014, | followed up again, stating the Receiver's IT
specialist was back from vacation and ready to pick up the server, that Schooler had
had ample time since September 4, 2014, to remove the non-Western files, and
therefore the Receiver's IT person would pick up the server at the Vista office the
following day. See Exhibit D.

12.  That same day, Mr. Dyson responded, stating the server would not be
available for pick up, that he was not feeling well, and that he would get back to me
tomorrow if he was in. See Exhibit D.

13.  On September 30, 2014, | had two telephone calls with Schooler's
counsel. During those calls, Schooler's counsel stated they had made a copy of
Western's server, were reviewing the copy, and would then have the non-Western
files removed. Schooler's counsel acknowledged the file review and removal had
taken far too long and agreed the server would be provided on October 8, 2014,
regardless of whether the non-Western files had been removed by that time.
Schooler's counsel stated that a copy of the Western server had been made and would
be reviewed in order to identify non-Western files." In order to avoid seeking Court
intervention and incurring costs associated with a contempt motion, the Receiver
agreed to October 8, 2014, as the absolute deadline to produce the server.

14.  On October 7, 2014, | sent an e-mail to Mr. Dyson to confirm the server
would be made fully available to the Receiver the following morning. Mr. Dyson

responded saying only he would "not be able to make that time" and would address it

' Schooler never requested permission to make a copy of the Western server and

such permission was never granted.

823860.01/SD 12cv02164
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further with me the next day. | responded that the Receiver had been waiting more
than a month and if Schooler could not provide a set time on October 8 or October 9,
the Receiver would be forced to seek relief from the Court. Attached as Exhibit E is
a true and correct copy of Mr. Dyson and my October 7, 2014 correspondence.

15.  On October 8, 2014, Mr. Dyson responded, stating that a copy of the
server had been made, but the non-Western files had not been removed. | responded
the same day, again advising that if full access to the server was not provided on
October 9, 2014 the Receiver would seek an order compelling Schooler to comply
with the PI Order. | noted that their promise to provide the Western server no later
than October 8, 2014 had been broken, which Mr. Dyson did not deny. Attached as
Exhibit F is a true and correct copy of Mr. Dyson and my October 8, 2014 e-mails.

16.  Before the hearing held on October 10, 2014, Mr. Dyson told me a copy
of the Western server would probably be ready by October 15, 2014. At the
conclusion of the hearing, | attempted to raise this issue with the Court, but
Schooler's counsel objected and the Court declined to take up the matter. | explained
the Receiver was hoping to avoid incurring the expense of a motion.

17.  As of the date of this motion, almost two months from when access to
the Western server was requested, Schooler has not granted such access.

18.  Along with attorney Josi Swonetz, | prepared the Motion in support of
which this declaration is submitted. My discounted hourly rate is $463.50/hr. and
Ms. Swonetz's is $387/hr. The Receiver respectfully requests the Court issue an
order for sanctions against Schooler in the amount of $11,294.55, for the attorney
fees incurred as a result of Schooler's failure to comply with the Pl Order, including,
but not limited to, the fees incurred in bringing this Motion. Attached as Exhibit G
Is a summary of the time billed related to the recovery of the Western server. Intel
Corp. v. Terabyte Intl'l, 6 F3d 614, 623 (9th Cir. 1993) (summaries of billing records

are sufficient to establish fees incurred so long as underlying records are made

823860.01/SD 12cv02164
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fees incurred is provided below.?

available pursuant to Federal Rule of Evidence 1006). A breakdown of the attorney

Attorney Hourly Rate | Hours Billed | Total Fees

Incurred

Fates $463.50 15.10 $6,998.85

Swonetz $387.00 11.10 $4,295.70

Total: $431.09 26.20 $11,294.55
(Blended)

2

823860.01/SD

s/ Ted Fates

| declare under penalty of perjury that the foregoing is true and correct.
Executed this 31st day of October, 2014, at San Diego, California.

TED FATES

The Receiver will provide an update on fees incurred in his reply brief.

12cv02164
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SEC v. Schooler
(Case No. 3:12-¢v-02164-GPC-JMA)
SUMMARY OF FEES INCURRED

DATE

DESCRIPTION

ATTORNEY

TIME

AMOUNT

9/3/2014

Discuss issues regarding access to
Western servers with Receiver and G.
Rodriguez; prepare letter to Schooler's
counsel regarding same

Fates

0.90

$417.15

9/4/2014

Finalize and send letter regarding access
to computer servers to Schooler's counsel;
calls with Hougen and Receiver regarding
the same; email to E. Hougen regarding
scheduling access

Fates

0.90

417.15

9/5/2014

Discuss server access issues with G.
Rodriguez; review correspondence from
Schooler's counsel regarding same

Fates

0.30

139.05

9/8/2014

Communication with G. Rodriguez
regarding server access issues;
communication with Schooler's counsel
regarding same

Fates

0.40

185.40

9/10/2014

Review correspondence from Schooler's
counsel regarding Western server access;
discuss same with G. Rodriguez and
prepare response

Fates

0.50

231.75

9/11/2014

Call Schooler' counsel regarding Western
server access; discuss same with Receiver

Fates

0.40

185.40

9/15/2014

Communication with Schooler's counsel
regarding Western server access issues;
discuss same with Receiver

Fates

0.30

139.05

9/17/2014

Communication with Schooler's counsel
regarding server access issues

Fates

0.10

46.35

Exhibit G
Page 32
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DATE

DESCRIPTION

ATTORNEY

TIME

AMOUNT

9/22/2014

Communication with Schooler's counsel
regarding server access issues

Fates

0.20

92.70

9/30/2014

Communication with Schooler's counsel
regarding Western server access issues

Fates

0.20

92.70

9/30/2014

Communication with Schooler's counsel
regarding Western server access issues
and discuss same with G. Rodriguez

Fates

1.20

556.20

10/7/2014

Communication with Schooler's counsel
regarding Western server access

Fates

0.20

92.70

10/8/2014

Discuss Western server access issues with
Receiver and communications with
Schooler's counsel regarding same;
review facts and prepare argument
regarding Western server access and
discuss same with Receiver and G.
Rodriguez

Fates

2.40

1112.40

10/9/2014

Discuss server access issues with
Receiver and prepare argument regarding
same; discuss issues with SEC's counsel

Fates

0.90

417.15

10/13/2014

Discuss Western server issues with
Receiver; work on motion regarding same

Fates

0.70

324.45

10/14/2014

Review email from Schooler's counsel
regarding Western server issue; discuss
same with Receiver and prepare response

Fates

0.60

278.10

10/16/2014

Initial work on motion re turnover server

Fates

0.30

139.05

10/16/2014

Draft motion for civil contempt

Swonetz

1.20

464.40

10/21/2014

Draft motion for civil contempt

Swonetz

4.40

1702.80

10/22/2014

Work on motion for contempt and
sanction re failure to turn over Western
server

Fates

3.10

1436.85

10/23/2014

Finalize motion for civil contempt and
supporting declarations

Swonetz

4.30

1664.10

10/24/2014

Revise motion for civil contempt and
supporitng declarations

Swonetz

1.20

464.40

Exhibit G
Page 33
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DATE ~ DESCRIPTION ATTORNEY | TIME | AMOUNT

10/24/2014|Work on contempt motion against Fates 0.20 92.70
Schooler

10/28/2014|Discuss contempt motion regarding server Fates 0.30 139.05
with Receiver

10/31/2014|Finalize motion for civil contempt and Fates 1.00 463.5
supporting declarations

.~ TOTAL | 2620| $11,294.55

Exhibit G
Page 34
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