Case 3:12-cv-02164-GPC-JMA Document 1433 Filed 01/24/17 PagelD.27196 Page 1 of 36

O© o0 3 O W B~ W N =

[\ T NG T NG T NG T NG T NG T NG T N T S S S e T Y S S G Gy WY
<N N L A W NN = O OV 0NN R W N = O

28
LAW OFFICES

Allen Matkins Leck Gamble
Mallory & Natsis LLP

THOMAS C. HEBRANK

Receiver

401 West A Street, Suite 1830

San Diego, California 92101

Phone: (619) 567-7223

Fax: (619) 567-7191 .

E-Mail: thebrank@ethreeadvisors.com

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

SECURITIES AND EXCHANGE
COMMISSION,

Plaintiff,

V.

LOUIS V. SCHOOLER and FIRST
FINANCIAL PLANNING
CORPORATION d/b/a WESTERN
FINANCIAL PLANNING
CORPORATION,

Defendants.

849842.01/SD

Case No. 3:12-cv-02164-GPC-IMA

SEVENTEENTH INTERIM
APPLICATION FOR APPROVAL
AND PAYMENT OF FEES AND
COSTS TO THOMAS C. HEBRANK,
AS RECEIVER

Date: March 17, 2017

Time: 1:30 p.m.

Ctrm: 2D .
Judge: Hon. Gonzalo P. Curiel
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Thomas C. Hebrank ("Receiver"), the Court-appointed permanent receiver for
First Financial Planning Corporation d/b/a Western Financial Planning Corporation
("Western"), its subsidiaries, and the General Partnerships listed in the Preliminary
Injunction Order entered on March 13, 2013 (collectively, "Receivership Entities"),
hereby submits this seventeenth interim application for payment of professional fees
and reimbursement of costs for the time period July 1, 2016, through September 30,
2016 ("Application Period").

The Receiver incurred $107,113.50 in fees and $1,713.69 in costs for this
Application Period and asks the Court to approve, on an interim basis, and authorize
the payment of 80% of the fees incurred (consistent with prior fee application awards
from the Court), or $85,690.80, and 100% of the costs incurred. Detailed
descriptions of the services rendered are contained in Exhibit A attached hereto.
Exhibit B is a chart reflecting the hours and fees billed to each category of services
on a monthly basis during the Application Period. Exhibit C is a summary of the
out-of-pocket costs. During the Application Period, the Receiver and his staff have
spent 552.4 hours at an overall blended billing rate of $193.91 per hour. The
Receiver has discounted all fees by ten percent (10%) from regular hourly billing
rates. The financial status of the receivership estate during the Seventeenth
Application Period is reflected in the Receiver's Seventeenth Interim Report filed on
December 8, 2016. Dkt. No. 1422.

L. FEE APPLICATION

The Receiver's work during the Application Period falls into the following

categories:

General Receivership

Asset Investigation & Recovery
Reporting

Operations & Asset Sales

m o aw»

Claims & Distributions

849842.01/SD
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F.  Legal Matters & Pending Litigation

A. General Receivership

During the Application Period, the Receiver (a) handled general administrative
matters, including reviewing mail, emails and other correspondence directed to the
Receivership Entities; (b) administered the bank accounts of the Receivership
Entities; (c) reviewed and approved expenditures; (d) maintained and updated the
Receiver's website with case information and a large number of documents and

filings; and (e) responding to investor inquiries.

Name Title Rate Hours Fees
T. Hebrank Receiver $247.50 27.6 $6,831.00
TOTAL 27.6 $6,831.00
Avg. Hourly Rate $247.50

B.  Asset Investigation & Recovery

None

C. Reporting

This category contains time spent by the Receiver appearing at Court hearings
and preparing reports for the Court. Specifically, during this period, the Receiver
prepared the following reports: 1) Receiver's Sixteenth Interim Report, which was
filed on August 16, 2016; 2) revised versions of the Receiver's Fourteenth, Fifteenth,
and Sixteenth Interim Reports, which were filed with revised versions of the SFAR
reports; 3) Motion for Authority to Engage CBRE as Consultants, which was filed on
July 22, 2016; 4) numerous filings regarding the sale of properties, and 5) responding

to numerous filings made by investors represented by attorney Gary Aguirre.

Name Title Rate Hours Fees
T. Hebrank Receiver $247.50 16.9 $4,182.75
G. Rodriguez Mng. Dir. $180.00 9.7 $1,746.00
TOTAL 26.6 $5,928.75
Avg. Hourly Rate $222.89

849842.01/SD _2_




Case 3:12-cv-02164-GPC-JMA Document 1433 Filed 01/24/17 PagelD.27199 Page 4 of 36

O© o0 3 O W B~ W N =

[\ T N T NG T NG T NG T N T NG T N T N T S S S e e T e = S S G S
O I O W A WD = O VW 0N NN BRAWND = O

D. Operations & Asset Sales

The Receiver's work in this category relates to (a) management and oversight
of the General Partnerships' operations and real properties; (b) management and
oversight of Western's operations; (¢) performing accounting functions of the
Receivership Entities; (d) management and oversight of tax reporting for all of the
Receivership Entities; (€) management and oversight of GP operational billings, loan
payments, and overall cash management; and (f) obtaining listing agreements, the
marketing of properties for sale with brokers, analysis relating to purchase offers
received, conducting investor votes, negotiations and acceptance of purchase offers,
and closing property sales.

The administration of the GPs was previously transferred from the prior
Western Administrators to an outside management company, Lincoln Property
Company. Upon the consolidation of the GP Properties in the Court's May 25, 2016
Order Granting in Part and Denying in Part Receiver's Motion for Order
(A) Authorizing the Receiver to Conduct an Orderly Sale of General Partnership
Properties; (B) Approving the Plan of Distributing Receivership Assets; and
(C) Approving Procedures for the Administration of Investor Claims, Lincoln
Property's services were no longer required, and the Receiver now updates monthly
financial and bank account activity for the GPs. Overall cost savings have still been
achieved in the preparation of accounting and tax information versus prior years.

Additionally, as part of its May 25, 2016 Order, the Court directed the
Receiver to submit a report and recommendation within 180 days, evaluating the
pros and cons of the Xpera Group's recommendations that could feasibly maximize
the value of the receivership estate. The Receiver's initial plan to have Xpera assist
in this task due to its familiarity with the properties was essentially blocked by
Mr. Aguirre. Therefore, the Receiver considered several other consultants with
substantial experience in undeveloped land and knowledge of the Reno and

Las Vegas markets to provide assistance in gathering necessary information and

849842.01/SD _3 -
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evaluating Xpera's recommendations. The Receiver then selected CBRE as part of
this process and worked extensively with them throughout the selection, and
ultimately their approval process.

During the Application Period, the Receiver also has spent a large amount of
time refunding operating expense billings to investors, renegotiating loans, and
contesting tax and other delinquencies as a result of the Court's May 25, 2016 Order
consolidating the GP Properties. Also as a result of that Order, the Receiver has
spent considerable time on property listings and responding to sales activity on the
various properties, including Jamul Valley, Silver Springs (Western owned land),

Reno Vista/Reno View, Yuma II, Tecate, LV Kade, and Washoe 3.

Name Title Rate Hours Fees
T. Hebrank Receiver $247.50 45.1 $11,162.25
G. Rodriguez Mng. Dir. $180.00 208.6 $37,548.00
A. Herren Director $180.00 210.5 $37,890.00
TOTAL 464.2 $86,600.25
Avg. Hourly Rate $186.56

E. Claims & Distributions

This category contains time spent by the Receiver in preparing for eventual
investor distributions relating to the Court's May 25, 2016 Order Granting in Part and
Denying in Part Receiver's Motion for Order (A) Authorizing the Receiver to
Conduct an Orderly Sale of General Partnership Properties; (B) Approving the Plan
of Distributing Receivership Assets; and (C) Approving Procedures for the

Administration of Investor Claims

Name Title Rate Hours Fees
G. Rodriguez Mng. Dir. $180.00 4.7 $846.00
TOTAL 4.7 $846.00
Avg. Hourly Rate $180.00

849842.01/SD _4_
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F.  Legal Matters & Pending Litigation

This category contains time spent by the Receiver responding to the numerous
requests for documents, information and filings by attorney Gary Aguirre. During
the Application Period, the Receiver worked on and responded to filings regarding
the orderly sales process, further motions to intervene, motions for stays pending
appeal, notices of appeal, the Xpera Group report, as well as implementation of the

Court's May 25, 2016.

Name Title Rate Hours Fees
T. Hebrank Receiver $247.50 24.2 $5,989.50
G. Rodriguez Mng. Dir. $180.00 5.1 $918.00
TOTAL 29.3 $6,907.50
Avg. Hourly Rate $235.75
G. Costs

The Receiver requests the Court approve $1,713.69 in costs. A detailed listing
of each expense is summarized in Exhibit C. The Receiver charges $.05 per page for
copies and all other items are billed at actual cost. Any travel reflects coach airfare
and reasonable accommodations billed at cost.

II. FEES AND COSTS INCURRED AND PAID TO DATE

From inception of the receivership through September 30, 2016, the Receiver
incurred fees and costs of $1,570,279.76, of which amount $307,738.71 is subject to
holdback pending approval of the Receiver's final fee application at the conclusion of
the receivership, $108,827.19 is awaiting the Court's review and approval in this
Application, and $1,175,136.56 has been approved by the Court and paid. During
the same time period, Allen Matkins incurred fees and costs of $1,198,353.98, of
which amount $249,637.82 is subject to holdback pending approval of the Allen
Matkins' final fee application at the conclusion of the receivership, $99,829.31 is
awaiting the Court's review and approval, and $868,751.93 has been approved by the

Court and paid to date. Finally, during the same time period, tax accountant Duffy

849842.01/SD _5_
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Kruspodin & Company, LLP ("Duffy") has incurred and been paid $500,689.82 for
preparing tax returns for Western, GP, and other non-GP Receivership Entities, all of
which has been paid to date, with no holdbacks.

III. STANDARDIZED FUND ACCOUNTING REPORT

Attached hereto as Exhibit D is a Standardized Fund Accounting Report
covering the time period from July 1, 2016, through September 30, 2016, to coincide
with the Seventeenth Application Period.

IV. THE REQUESTED FEES ARE REASONABLE
AND SHOULD BE ALLOWED

In its Order Granting in Part First Interim Fee Applications ("First Fee
Application Order"), the Court analyzed the case law regarding approval of interim
fee applications in regulatory receiverships and determined the following factors
should be considered: (1) the complexity of the receiver's tasks; (2) the fair value of
the time, labor, and skill measured by conservative business standards; (3) the quality
of work performed, including the results obtained and the benefit to the receivership
estate; (4) the burden the receivership estate may safely be able to bear; and (5) the
Commission's opposition or acquiescence. In its orders on the Receiver's prior fee
applications, the Court has determined the Receiver's tasks in this case are
significantly complex, the hourly rates charged represented the fair value of the time,
labor, and skill required, and the Receiver's work has materially benefited the
Receivership Entities.

The Receiver believes this fee request is likewise fair and reasonable and the
fees and costs incurred were necessary to the administration of the receivership
estate. The Receiver's request for compensation is based on his customary billing
rates charged in similar matters, discounted by 10 percent. The blended hourly rate
for all services provided during the Application Period is $193.91. The Receiver's
billing rates are comparable or less than those charged in the community on similarly

complex matters.

849842.01/SD _6_
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A.  Costs

The Receiver also requests Court approval of $1,713.69 in costs. A summary
of costs is included as Exhibit C. The Receiver charges $.05 per page for copies and
all other items are billed at actual cost.

B. Receivership Estate's Ability to Bear Burden of Fees

Pursuant to the Court's May 25, 2016 Order (Dkt. No. 1304), the assets of the

Receivership Entities (Western and the GPs) have been pooled, creating a common
pool of receivership estate cash from which mortgages, property taxes, and other
operating expenses have been and will continue to be paid. The cash balance will
grow as properties are sold through the Court-approved Modified Orderly Sale
Process (Dkt. Nos. 1309, 1359), including the Jamul Valley property, Reno Vista and
Reno View properties, and the Western land (Silver Springs), all of which sales have
been approved. Dkt. Nos. 1360-1362. Therefore, the receivership estate has the
ability to pay the fees and costs requested herein.

C. The Commission's Position

Prior to filing, the Receiver and Allen Matkins provided these fee applications
to counsel for the Commission in substantially final form. Counsel for the
Commission has advised that the Commission has no opposition to the fees and costs
requested.

V. CONCLUSION

The Receiver has worked diligently and efficiently in fulfilling his duties and
has provided valuable service in that regard.

WHEREFORE, the Receiver requests an order:

1.  Approving $107,113.50 in fees and $1,713.69 in costs incurred by the
Receiver during the Seventeenth Application Period and authorizing payment on an
interim basis of $85,690.80 in fees and $1,713.69 in costs from available receivership

estate cash; and

849842.01/SD _7_
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2. Granting such other and further relief as is appropriate.

Dated: January 24, 2017
By:

"THOMAS C. HEBRANK,
Permanent Receiver
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