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865 South Figueroa Street, Suite 2800 
Los Angeles, California 90017-2543 
Phone:  (213) 622-5555 
Fax:  (213) 620-8816 
E-Mail:  dzaro@allenmatkins.com 
 
ALLEN MATKINS LECK GAMBLE 
   MALLORY & NATSIS LLP 
EDWARD G. FATES (BAR NO. 227809) 
One America Plaza 
600 West Broadway, 27th Floor 
San Diego, California 92101-0903 
Phone:  (619) 233-1155 
Fax:  (619) 233-1158 
E-Mail:  tfates@allenmatkins.com 
 
Attorneys for Receiver 
THOMAS C. HEBRANK 
 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF CALIFORNIA 

 

SECURITIES AND EXCHANGE 
COMMISSION, 
 

Plaintiff, 
 

v. 
 
LOUIS V. SCHOOLER and FIRST 
FINANCIAL PLANNING 
CORPORATION d/b/a WESTERN 
FINANCIAL PLANNING 
CORPORATION, 
 

Defendants. 
 

Case No. 3:12-cv-02164-GPC-JMA
 
RECOMMENDATION REGARDING 
ENGAGEMENT OF REAL ESTATE 
BROKERS FOR DAYTON II, 
DAYTON III. SILVER SPRINGS 
SOUTH, STEAD, AND WASHOE IV 
PROPERTIES 
 
Ctrm.: 2D 
Judge: Hon. Gonzalo P. Curiel 

 
 

Case 3:12-cv-02164-GPC-JMA   Document 1564   Filed 12/11/17   PageID.29213   Page 1 of 57



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

862514.01/SD 
  

12cv02164

 

LAW OFFICES 

Allen Matkins Leck Gamble 
Mallory & Natsis LLP 

Thomas C. Hebrank ("Receiver"), Court-appointed receiver for First Financial 

Planning Corporation d/b/a Western Financial Planning Corporation ("Western"), 

and its subsidiaries and affiliates (collectively, "Receivership Entities"), submits this 

recommendation regarding the engagement of real estate brokers for the receivership 

properties known as Dayton II ("Dayton  II Property"), Dayton III ("Dayton III 

Property"), Silver Springs South ("Silver Springs Property"), Stead ("Stead 

Property"), and Washoe IV ("Washoe IV Property," collectively "Properties"). 

I. INTRODUCTION 

As laid out in the Court-approved Modified Orderly Sale Process, the first step 

of the sale process is for the Receiver to solicit proposed listing agreements from 

qualified, licensed real estate brokers in the local area surrounding a GP property.  

Dkt. No. 1359.  The next step is for the Receiver to make a recommendation to the 

Court regarding the engagement of a particular broker, which the Receiver does 

herein for each of the five Properties.  If the Court approves the Recommendation, 

the Receiver will engage the applicable brokers and move forward with steps to 

market the Properties.  Once a purchase price has been agreed on, a purchase and 

sale agreement has been signed, and the buyer has removed all contingencies, the 

Receiver will file motions for Court approval of each sale. 

It should be noted that each of the Properties was previously the subject of 

either (a) one or more unsolicited offers from prospective purchasers (for which no 

broker commission would have been owed), or (b) additional investigation/due 

diligence pursuant to CBRE's recommendations (which the Receiver endorsed and 

the Court approved), so the Receiver deferred seeking listing agreements from 

brokers for the Properties while those offers and investigations were pending.  If this 

recommendation is approved, all receivership properties that have not yet been sold 

and do not have a sale pending will be listed with licensed brokers. 
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II. PROPOSED BROKER LISTING AGREEMENTS 

All of the following proposed listing agreements are from a licensed broker in 

the area surrounding each property and provide that the commission to be paid to the 

proposed broker upon completion of a sale is subject to Court approval. 

A. Dayton II 

The Dayton II Property consists of two parcels that are approximately 

640.80 acres of undeveloped land in Storey County and Lyon County, Nevada.  The 

2015 appraisal was for $190,000.  The Xpera Group's valuation range was 

$224,280 - $320,400 with an opinion that "[i]t may be some time before these 

properties show significant appreciation" and as such recommended the property be 

marketed for sale.  Dkt. No. 1245-1, p. 51 of 64. 

The proposed broker is CBRE and the Dayton II Property will be listed at a 

price of $300,000.  Subject to Court approval, CBRE will be paid a commission of 

6% of the purchase price (to be split with the buyer's broker, if applicable).  The 

proposed listing agreement is attached hereto as Exhibit A. 

B. Dayton III 

The Dayton III Property consists of one parcel that is approximately 140 acres 

of undeveloped land in Storey County, Nevada.  The 2015 appraisal was for $60,000.  

The Xpera Group's valuation range was $49,000 - $70,000.  Dkt. No. 1245-1, p. 51 

of 64.  As outlined in the Receiver's Report and Recommendations Regarding Xpera 

Report, CBRE recommended the property be sold as is.  Dkt. No. 1405, Exh. A, 

p. 10.  The Court approved the Receiver's recommendation to adopt CBRE's 

recommendation.  Dkt. No. 1423. 

The proposed broker is CBRE and the Dayton III Property will be listed at a 

price of $120,000.  CBRE recommended starting at a higher list price for this 

property to see if offers come in at or around that level, but the Receiver is prepared 

to reduce the list price to be more in line with the appraisal and Xpera valuation if 

higher offers are not received.  Subject to Court approval, CBRE will be paid a 
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commission of 6% of the purchase price (to be split with the buyer's broker, if 

applicable).  The proposed listing agreement is attached hereto as Exhibit B. 

C. Silver Springs South 

The Silver Springs Property consists of approximately 30 parcels that are 

approximately 137.72 acres of undeveloped land in Lyon County, Nevada.  The 2015 

appraisal was for $440,000.  The Xpera Group's valuation range was 

$1,032,900 - $1,377,200 with a recommendation that the property be held for 

12 months and then marketed for sale.  Dkt. No. 1245-1, p. 54 of 64.  As outlined in 

the Receiver's Report and Recommendations Regarding Xpera Report, CBRE valued 

the property at $688,600 - $964,040 with a recommendation that the property be sold 

now as is.  Dkt. No. 1405, Exh. A, p. 12.  The Court approved the Receiver's 

recommendation to adopt CBRE's recommendation.  Dkt. No. 1423. 

The proposed broker is CBRE and the Silver Springs Property will be listed at 

a price of $847,000.  Subject to Court approval, CBRE will be paid a commission of 

6% of the purchase price (to be split with the buyer's broker, if applicable).  The 

proposed listing agreement is attached hereto as Exhibit C. 

D. Stead 

The Stead Property consists of approximately 13 parcels that are 

approximately 107 acres of undeveloped land in Washoe County, Nevada.1  The 

Receiver received an unsolicited offer and has agreed on a purchase price for the sale 

of 42 acres (11 of the 13 parcels) for $1.1 million.2  The proposed listing agreement 

discussed herein is for the other 65 acres (2 of the 13 parcels). 

                                           
1 Of the 13 parcels, 12 parcels were included in the GP offerings to investors and 

1 parcel was retained by Western. 
2 Once a purchase and sale agreement has been signed and the buyer has removed 

its contingencies, the Receiver will seek Court approval of the sale. 
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The 2015 appraisal for the Stead Property was $470,000.3  The Xpera Group's 

valuation range was $1,584,000 - $3,168,000.  Dkt. No. 1245-1, p. 62 of 64.  As 

outlined in the Receiver's Report and Recommendations Regarding Xpera Report, 

CBRE recommended the property be sold "as is" at an estimated total value of 

$860,600.  Dkt. No. 1405, Exh. A, p. 12.  The Court approved the Receiver's 

recommendation to adopt CBRE's recommendation.  Dkt. No. 1423. 

The proposed broker for the 65 acres is Bradway Properties ("Bradway") and 

the list price will be $549,000.  Assuming the pending sale of 42 acres is approved 

and closes and the Receiver obtains a price in the range of $549,000 for the 

remaining 65 acres, the total purchase price for the property would be approximately 

$1,649,000, which is within the Xpera Group's valuation range and almost double the 

CBRE estimated value.  Subject to Court approval, Bradway will be paid a 

commission of 6% of the purchase price (to be split with the buyer's broker, if 

applicable).  The proposed listing agreement is attached hereto as Exhibit D. 

E. Washoe IV 

The Washoe IV Property consists of approximately one parcel that is 

approximately 116.43 acres of undeveloped land in Washoe County, Nevada.  The 

2015 appraisal was for $350,000.  The Xpera Group's valuation range was 

$582,150 - $640,365 with a recommendation that the property "be sold now, as-is."  

Dkt. No. 1245-1, p. 61 of 64.  As outlined in the Receiver's Report and 

Recommendations Regarding Xpera Report, CBRE recommended the property be 

sold "as is."  Dkt. No. 1405, Exh. A, p. 13.  The Court approved the Receiver's 

recommendation to adopt CBRE's recommendation.  Dkt. No. 1423. 

The proposed broker is CBRE and the Washoe IV Property will be listed at 

$400,000.  CBRE did an analysis of this property and believes $400,000 is a more 

reasonable list price than the Xpera Group valuation range.  The Receiver agrees 

                                           
3 The 12 parcels included in the GP offerings were valued at $420,000 and the 

1 parcel retained by Western was valued at $50,000. 
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with CBRE's recommendation.4  Subject to Court approval, CBRE will be paid a 

commission of 6% of the purchase price (to be split with the buyer's broker, if 

applicable).  The proposed listing agreement is attached hereto as Exhibit E. 

III. ARGUMENT 

A. Broad Equitable Powers of the Court 

"The power of a district court to impose a receivership or grant other forms of 

ancillary relief does not in the first instance depend on a statutory grant of power 

from the securities laws.  Rather, the authority derives from the inherent power of a 

court of equity to fashion effective relief."  SEC v. Wencke, 622 F.2d 1363, 1369 

(9th Cir. 1980).  The "primary purpose of equity receiverships is to promote orderly 

and efficient administration of the estate by the district court for the benefit of 

creditors."  SEC v. Hardy, 803 F.2d 1034, 1038 (9th Cir 1986).  As the appointment 

of a receiver is authorized by the broad equitable powers of the court, any 

distribution of assets must also be done equitably and fairly.  See S.E.C. v. Elliot, 

953 F.2d 1560, 1569 (11th Cir. 1992). 

District courts have the broad power of a court of equity to determine the 

appropriate action in the administration and supervision of an equity receivership.  

See SEC v. Capital Consultants, LLC, 397 F.3d 733, 738 (9th Cir. 2005).  The Ninth 

Circuit explained: 

A district court's power to supervise an equity receivership 
and to determine the appropriate action to be taken in the 
administration of the receivership is extremely broad.  The 
district court has broad powers and wide discretion to 
determine the appropriate relief in an equity receivership.  
The basis for this broad deference to the district court's 
supervisory role in equity receiverships arises out of the 
fact that most receiverships involve multiple parties and 
complex transactions.  A district court's decision 
concerning the supervision of an equitable receivership is 
reviewed for abuse of discretion. 

                                           
4 If the Court would like a more detailed discussion of CBRE's analysis and the 

recommended list price of $400,000, the Receiver will provide the same in a 
supplement to this recommendation and will seek permission to file the 
supplement under seal. 
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Id. (citations omitted); see also Commodities Futures Trading Comm'n. v. 

Topworth Int'l, Ltd., 205 F.3d 1107, 1115 (9th Cir. 1999) ("This court affords 'broad 

deference' to the court's supervisory role, and 'we generally uphold reasonable 

procedures instituted by the district court that serve th[e] purpose' of orderly and 

efficient administration of the receivership for the benefit of creditors.").  

Accordingly, the Court has broad equitable powers and discretion in the 

administration of the receivership estate and disposition of receivership assets. 

Here, the Receiver has followed the Court-approved Modified Orderly Sale 

Process, the first step of which is to recommend and obtain Court approval of listing 

agreements for the Properties with licensed real estate brokers in the surrounding 

areas.  It should be noted that industry standards for broker commissions for sales of 

undeveloped land are 6% to 10% of the purchase price. 

Accordingly, the Receiver has contacted licensed brokers in the areas 

surrounding each of the Properties.  As always, the goal with engaging a broker is to 

find someone (a) with experience in selling real estate, knowledge of the local 

market and comparable sales, and knowledge of potential buyers, and (b) who will be 

motivated to actively market the property and be responsive to interested parties.  

Equally important objectives in selecting a broker are to set a list price that will 

generate the highest and best offers for the property and to minimize the costs of sale 

(including the broker's commission).  The Receiver has kept these objectives in mind 

in interviewing and recommending potential brokers and believes the proposed 

brokers listed above are the best options among brokers interviewed for maximizing 

the net recovery from each of the Properties. 

Accordingly, if this recommendation is approved and adopted by the Court, 

the Receiver will follow the steps of the Modified Orderly Sale Process and will file 

motions seeking Court approval of each sale of the Properties at such time as a 

purchase price has been agreed upon, a purchase and sale agreement signed, and the 

prospective purchaser has removed all contingencies.  In connection with such 
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motions, the Receiver will seek authority to pay commissions to the brokers in 

accordance with the listing agreements. 

IV. CONCLUSION 

For the foregoing reasons, the Receiver requests the Court approve the 

engagement of CBRE and Bradway Properties as brokers for the Properties as 

described above, pursuant to the listing agreements attached hereto as Exhibits A 

through E. 

 

Dated:  December 11, 2017 ALLEN MATKINS LECK GAMBLE 
   MALLORY & NATSIS LLP 

By: /s/ Edward Fates 
EDWARD G. FATES 
Attorneys for Receiver 
THOMAS C. HEBRANK
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PROOF OF SERVICE 

I am employed in the County of San Diego, State of California.  I am over the 
age of 18 and am not a party to this action.  My business address is One America 
Plaza, 600 West Broadway, 27th Floor, San Diego, California 92101-0903. 

On December 11, 2017, I served the within document(s) described as: 

 RECOMMENDATION REGARDING ENGAGEMENT OF REAL 
ESTATE BROKERS FOR DAYTON II, DAYTON III. SILVER 
SPRINGS SOUTH, STEAD, AND WASHOE IV PROPERTIES 

on the interested parties in this action by: 

 BY THE COURT VIA NOTICE OF ELECTRONIC FILING ("NEF"): the 
foregoing document(s) will be served by the court via NEF and hyperlink to the 
document.  On December 11, 2017, I checked the CM/ECF docket for this 
bankruptcy case or adversary proceeding and determined that the following 
person(s) are on the Electronic Mail Notice List to receive NEF transmission at 
the email addressed indicated below: 

 Gary J. Aguirre - gary@aguirrelawapc.com; maria@aguirrelawapc.com 
 John Willis Berry - berryj@sec.gov; LAROFiling@sec.gov 
 Lynn M. Dean - deanl@sec.gov; longoa@sec.gov; larofiling@sec.gov; 

berryj@sec.gov; irwinma@sec.gov; cavallones@sec.gov 
 Timothy P. Dillon - tdillon@dghmalaw.com; ksauser@dghmalaw.com; 

sahuja@dghmalaw.com 
 Philip H. Dyson - phildysonlaw@gmail.com; jldossegger2@yahoo.com; 

phdtravel@yahoo.com 
 Edward G. Fates - tfates@allenmatkins.com; 

bcrfilings@allenmatkins.com; jholman@allenmatkins.com 
 Dennis Frisman - gary@aguirrelawapc.com 
 Eric Hougen - eric@hougenlaw.com 
 Sara D. Kalin - kalins@sec.gov; chattoop@sec.gov; irwinma@sec.gov 
 E. Andrew Schooler - andyschooler@att.net 
 Carol Elizabeth Schultze - schultzec@sec.gov; masseym@sec.gov; 

caroleschultze@gmail.com; clarket@sec.gov 
 Bryan Charles Vess - bryan@vesslaw.com; annamforsberg@gmail.com 
 David R. Zaro - dzaro@allenmatkins.com; mdiaz@allenmatkins.com 

I declare under penalty of perjury under the laws of the United States that the 
foregoing is true and correct. 

Executed on December 11, 2017, at San Diego, California. 

Edward G. Fates  /s/ Edward Fates 
(Type or print name)  (Signature of Declarant) 
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