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1 Nevada View Partners hereby submits the following brief in favor of 


2 removing the Court-appointed receivership over them and the other real estate 


3 general partnerships ("GPs") established by First Financial Planning Corporation 


4 d/bla Western Financial Planning Corporation ("Western") and Louis V. Schooler 


5 (collectively, "Defendants"), as authorized by the Court in its July 22, 2014 order 


6 reconsidering its earlier order of August 16, 2013 (Dkt. No. 629; hereafter 


7 "Reconsideration Order"). 


8 Bert Bonem, on behalf of Nevada View Partners, requests to be heard in open 


9 court at the hearing scheduled for October 10,2014, and speak on behalf of Nevada 


10 View Partners for fifteen (15) minutes. 


11 I. 


12 ARGUMENT 


13 The receivership in this matter should be modified to exclude the GPs. By 


14 virtue of the express language of the Partnership Agreements and Partners' 


15 Representations executed by the investor-partners, the GPs are independent entities, 


16 completely separate from the Defendants in this litigation. Defendants have no 


17 control whatsoever over the GPs, because they cannot vote or nullify a vote. The 


18 GPs are perfectly capable of managing their properties and selling them for a profit. 


19 Whether Defendants are found liable for any violation of federal securities law is 


20 irrelevant to the issue of whether the GPs should remain in the receivership. While 


21 the Receiver and the SEC purport to act in the best interests of the GPs, they have 


22 failed to take adequate steps to determine what the interests of the investors are, and 


23 instead have made inaccurate factual representations to the Court regarding the 


24 powers and abilities of the investors to run their GPs and sell their property. Even 


25 though the investors are adults extremely capable of making their own decisions 


26 about their investments, the SEC and Receiver treat them like children. 


27 III 


28 III 
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1 


2 


A. The Hearing for the GPs Improperly Allows the GPs to be heard 
only after they are placed in Receivership 


3 When the SEC first filed suit, it promised the Court that the GPs would be 


4 heard before they were placed in receivership. However, it has now been two years 


5 since the GPs were placed in receivership, and only now are they being provided a 


6 hearing, during which time the Receiver has had exclusive control of their property. 


7 The GPs have never been asked whether they wanted to be in the receivership in the 


8 first place. 


9 This hearing is not true "due process" for the GPs because the hearing should 


10 have been provided in the very beginning, before the Court took control of the GPs 


11 away from their investors and vested it in a receiver over whom the investors had no 


12 say whatsoever. 


13 


14 


B. The SEC and Receiver Have Made Inaccurate Factual 
Representations and Omissions of Fact 


15 Prior to the July 18, 2014 hearing that led to the Reconsideration Order, 


16 Nancy Kemper, an investor in two co-tenants GPs (Horizon Partners and Rainbow 


17 Partners) holding title to a residentially-zoned parcel in Las Vegas, obtained an offer 


18 from CB Richard Ellis, one of America's major real estate brokerages, to list the 


19 GPs' jointly-owned parcel for sale at $2.6 million, then circulated ballots to her 


20 fellow investors. Most of the investors in both partnerships voted to accept the 


21 brokerage's offer to list the GPs' jointly-owned parcel for sale. None of this was 


22 initiated, requested, or coordinated by Defendants. 


23 Even though these investors were able to initiate and conduct a balloting 


24 process, the Receiver did not sign the listing agreement with CB Richard Ellis, and 


25 the Court disregarded the Horizon Partners' and Rainbow Partners' votes on the 


26 grounds that the Receiver's counsel showed that "the listing price is ... severely 


27 overinflated" based on an "erroneous assumption that the property is zoned for 


28 commercial, as opposed to residential, use" and because "the Receiver spoke with a 
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1 listing agent who ... came up with a listing pnce that is based on the correct 


2 assumption that this property is zoned for residential use and that closely 


3 approximates the appraisal obtained by the Receiver." Docket No. 629, 7:1-9. 


4 The Receiver's counsel made an inaccurate factual misrepresentation and an 


5 omission of fact to the Court that resulted in the Reconsideration Order. First, the 


6 listing price report submitted by CB Richard Ellis, which was filed with the Court, 


7 correctly listed the current zoning and explained how the property was worth $2.6 


8 million based on the allowed uses for the zoning. 


9 Second, the Receiver submitted no documentation to the Court explaining 


10 how the listing agent reached hislher determination, and in fact, the Receiver did not 


11 even identify the listing agent on the record or in any court filings. The Court did 


12 not ask for any documents from the Receiver's broker or ask questions of the 


13 (unidentified) broker before issuing the Reconsideration Order. Several investors 


14 have since sent letters to the Receiver and the Court asking for the identity of the 


15 broker and the documents supporting that broker's estimate of value. 


16 More importantly, regardless of any appraised value, if the investors in a GP 


17 vote in favor of listing their land for sale, the GP's partnership agreement directs 


18 that the proposed action be carried out. The Receiver had no right not to sign the 


19 listing agreement just because he disagreed with the majority vote. 


20 Thus the Court's decision in the Reconsideration Order was based on wholly 


21 unreliable statements while disregarding a detailed analysis of value that was in the 


22 record, and therefore was clear error. 


23 


24 


C. Defendants Have No Control over the GPs or the Investors; the 
Receiver Now Possesses More Power than Defendants Ever Did 


25 Throughout this entire case, ever since it began, the SEC and Receiver have 


26 claimed that Defendants "control" the GPs. But Defendants do not "control" the 


27 GPs - the GP investors, and only the investors, control the GPs. Each GP's 


28 partnership agreement states that only the GP investor-partners control the GPs and 
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1 participate in the control, management, and direction of the GP. The investor-


2 partners can initiate matters for consideration by the partnership, including the 


3 distribution of information and requesting a vote of the partnership. The investor-


4 partners can vote to replace the Signatory Partner and Partnership Administrator if 


5 they wish, without having to provide a reason for replacing them. 


6 Although Defendants can and do own equity interests III the GPs, the 


7 partnership agreements specifically provides that Defendants and their employees 


8 and agents cannot vote on any general partnership matters, including the sale of 


9 land. Thus Defendants, either on their own or by proxy, cannot vote on issues. Nor 


10 do Defendants possess any power to veto or refuse to honor a vote of the voting 


11 investors. Defendants share in the profits of the eventual resale of the raw land to 


12 developers, but they do not get to control when the land is to be sold, to whom, and 


13 for how much, because of their complete lack of control through voting. 


14 Neither the Receiver nor the SEC can exercise rights concerning assets that 


15 Defendants do not own and do not control. Those assets belong solely to the 


16 investor-partners who are empowered to vote. 


17 The GP investors, by virtue of retaining control by majority vote, are true 


18 general partners, not disguised limited partners. Yet, the imposition of the Receiver 


19 has stripped the investors of their powers. The investors had more ability to directly 


20 control, participate in, and influence their investment before the Receiver was 


21 imposed upon the GPs than they do now. By imposing the Receiver upon the GPs, 


22 the Court has turned the investors from general partners into limited partners 


23 


24 


dependent upon the whims of the Receiver's oversight, thereby creating a self


fulfilling prophecy. 


25 


26 III 


27 III 


28 III 


Therefore, the Receiver must be removed from control of the GPs. 
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1 


2 


3 


4 


5 


6 


7 


8 


D. The Investors in the GPs Are Capable of Managing Their 
Partnerships and Property and Selling the Land for a Profit 
without the Receiver's Guidance or Control 


In the Reconsideration Order, the Court found that the GPs should remain in 


the receivership because of "day-to-day operations [that] are not as simple as the 


Court previously thought them to be," such as Western buying out dissatisfied 


investors' interests, Western loaning money to GPs for funding shortfalls, the 


presence of a water system on GPs' property, and persons residing rent-free on GP 


9 property. Docket No. 629, 6:5-15. 


lO 


11 


However, these matters are nothing new - the SEC and Receiver previously 


raised them unsuccessfully in 2013 when they opposed Defendants' motion to 


12 release the GPs from the receivership. The Receiver admitted that the "GPs may be 


13 


14 


15 


able to hire somebody to perform some of these functions performed by Western 


(and possibly survive without others)." Docket No. 206 at 3. The GPs' partnership 


agreements show that the investors have always had the authority to hire people to 


16 perform the management functions, because the investors (but not Schooler or 


17 


18 


19 


Western) can vote to fire the partnership secretaries and hire new ones. 


Therefore the Reconsideration Order is inappropriate because when the Court 


issued its order in 2013 to release the GPs from the receivership, the Court already 


20 knew what the GPs' regular operations were. Nothing has truly changed that makes 


21 


22 


23 


24 


25 


the continuation of an involuntary, unconsented receivership appropriate. 


The investors include people from all walks of life who are fully capable of 


making sure property taxes and insurance are paid each year and that an accountant 


is engaged to prepare Form K-l 'so It's no more complicated than when the 


investors pay their income taxes or the mortgage, property taxes and insurance on 


26 their own houses. The Court agreed when it issued the earlier order to release the 


27 


28 


GPs from the Receiver. The SEC and Receiver have not shown that the investors 


are incapable of performing those tasks. 
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1 Even for the handful of GPs that have residential tenants, a water system, or 


2 an eminent-domain lawsuit are present - and less than a dozen GPs have such issues 


3 - the investors can take action by voting on whether to have tenants reside on the 


4 premises, whether to hire someone to tend to the water system, whether to hire an 


5 attorney for the lawsuit, etc. If the tenants do not vacate the premises, the GP 


6 investors can vote to hire an attorney to bring an unlawful-detainer action against 


7 the tenants. The GP investors can vote to hire a manager to run the water system, or 


8 hire a lawyer to represent them in the eminent-domain lawsuit and ensure that they 


9 get as much money as possible from the government agency that plans to take their 


10 land for a road or a power plant. The SEC and Receiver have never provided any 


11 evidence that the investors are incapable of taking such action. And for the 


12 overwhelming majority of GPs that have neither a water system nor tenants, the 


. 13 operational requirements remain minimal: payment of taxes, insurance, and 


14 mortgages, and issuance of tax statements. 


15 Receivers are usually appointed to operate or manage a business when the 


16 business is being so mismanaged that investors' funds are at risk of being lost. 


17 However, when the business at issue consists of a general partnership with very 


18 simple routine activity and an asset that sits there and appreciates in value as nearby 


19 land is developed, there's nothing to mismanage. 


20 The SEC and Receiver claim that the land investments are somehow too 


21 complicated for the investors to run. But the SEC and Receiver continue to ignore 


22 that these investments are in raw land. It's dirt. There is no farming, ranching, or 


23 mining that takes place. There are no buildings to maintain, no rent to collect. The 


24 dirt sits there until such time as the surrounding area has developed, and then it 


25 becomes valuable to developers who want to put houses, or shopping centers, or 


26 industrial parks on it. The GPs are not established to develop their lands, and they 


27 don't develop them. That is left to the developers who eventually buy the land from 


28 the GPs. 
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1 Furthermore, the Co-Tenancy Agreements by which the GPs hold fractional 


2 interests to their properties do not undercut the investors' ability to operate the GPs 


3 and sell their property at a profit. The Co-Tenancy Agreement plainly and expressly 


4 states that any individual partner in any of the co-tenant GPs can simply request a 


5 ballot to be issued not only within hislher own GP, but for that ballot to also be 


6 issued for a vote of all the members of all the other co-tenant GPs. Dkt. No. 210-1, 


7 § 3.5.1. Any individual investor has the ability to force a vote to be taken by 


8 his/her GP and also all of the co-tenant GPs on any business matter relevant to 


9 the GPs. 


10 It is actually a very simple process that gIVes each investor direct and 


11 immediate ability to bring a matter of business to a full vote upon a mere request. 


12 There is no requirement that a member's GP first vote on the issue of whether a 


13 ballot request be sent to the other co-tenant GPs, and there is no requirement that 


14 each GP's investors must unanimously vote a certain way; all that is needed is that a 


15 simple majority of the investors in each co-tenant GP vote in favor of selling, etc. 


16 Contrary to what the Court believes in the Reconsideration Order, the Co-


17 Tenancy Agreements do not require that "hundreds, if not thousands of investors, 


18 would have to communicate and collaborate before a property may, for example, be 


19 sold." Docket No. 629, 6:20-23. Instead, all it takes is one investor to request that 


20 the co-tenant GPs be balloted, followed by the two GP secretaries distributing the 


21 ballots to the investors, followed by the investors (on their own) voting. There is no 


22 coordination necessary, and the investors are capable of doing this without guidance 


23 or instruction by Defendants. 


24 In the case of Rainbow Partners and Horizon Partners, Ms. Kemper located a 


25 brokerage, obtained an offer to list, and then initiated the ballot process whereby the 


26 investors in both co-tenant GPs were able to cast a vote on whether to list the 


27 property with that brokerage. A majority of the investors in both GPs voted in favor 


28 of listing their land for sale. Defendants had no involvement whatsoever with Ms. 
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1 Kemper's balloting, and it was only the Receiver's failure to sign the paperwork 


2 with the brokerage that has prevented the property from being listed for sale. 


3 Neither the SEC nor the Receiver has provided any evidence showing that the 


4 GP investors are incapable of running their GPs, ensuring that the GP bills are paid, 


5 or deciding when to sell their land and for how much. Therefore, the receivership 


6 over the GPs should be lifted immediately. 


7 


8 


9 


E. Whether Defendants Are Liable for Any Violations of Federal 
Securities Law is Irrelevant to Issue of Whether the GPs Should be 
in Receivership 


10 The Reconsideration Order is based on the Court's decision that the GP 


11 equity interests were securities. Docket No. 619, p. 5. The SEC and Receiver 


12 further argue that the GPs should be included in the receivership to protect them 


13 from Western's possible financial failure. However, as even the SEC 


14 acknowledges, "the GPs are separate entitiesfrom Western." 


15 The GPs have nothing to do with the lawsuit. The SEC has accused none of 


16 the GPs or investors of helping Schooler or Western hide money or commit fraud. 


17 No GP is named as a party, and no investor has been named either. Whether 


18 Defendants are found to have violated the law has nothing to do with whether the 


19 GPs own land, or whether the investors can run their GPs, protect their investments, 


20 and sell for a profit. 


21 The underlying factors remain the same whether the Receiver is there or not, 


22 whether the SEC wins its lawsuit - when will someone want to buy the land from 


23 the GPs, and for how much? There is nothing that needs to be done to maintain title 


24 to the property and eventually sell to another party that the GP investors can't do on 


25 their own, without the Receiver. 


26 


27 


F. Statement the GP Wants to be heard in Open Court at the October 
10,2014 Hearing. 


28 The person submitting this brief wishes to be heard in open court at the 
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1 October 10,2014 hearing. 


2 


3 


4 


II. 


CONCLUSION 


5 Nevada View Partners respectfully request that this Court honor its partners' 


6 majority vot~ and modify the preliminary injunction order to be removed from the 


7 receivership. 


8 DATE: September 3,2014 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


respectfully submitted, 


Bert Bonem 
3800 San Miguel Dr. 
Fullerton, CA 92835 
Tel. (714) 683-8275 
In Pro per General Partner, 
Nevada View Partners 
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1 Bratton View Partners hereby submits the following brief in favor of 


2 removing the Court-appointed receivership over them and the other real estate 


3 general partnerships ("GPs") established by First Financial Planning Corporation 


4 d/bla Western Financial Planning Corporation ("Western") and Louis V. Schooler 


5 (collectively, "Defendants"), as authorized by the Court in its July 22, 2014 order 


6 reconsidering its earlier order of August 16, 2013 (Dkt. No. 629; hereafter 


7 


8 


9 


10 


11 


"Reconsideration Order"). 


Gene Pantano, on behalf of Bratton View Partners, requests to be heard in 


open court at the hearing scheduled for October 10, 2014, and speak on behalf of 


Bratton View Partners for fifteen (15) minutes. 


I. 


12 ARGUMENT 


13 The receivership in this matter should be modified to exclude the GPs. By 


14 virtue of the express language of the Partnership Agreements and Partners' 


15 


16 


17 


18 


Representations executed by the investor-partners, the GPs are independent entities, 


completely separate from the Defendants in this litigation. Defendants have no 


control whatsoever over the GPs, because they cannot vote or nullify a vote. The 


GPs are perfectly capable of managing their properties and selling them for a profit. 


19 Whether Defendants are found liable forany violation of federal securities law is 


20 irrelevant to the issue of whether the GPs should remain in the receivership. While 


21 the Receiver and the SEC purport to act in the best interests of the GPs, they have 


22 failed to communicate with the general partners to determine their concerns and 


23 interests. If they did, the Receiver would understand that the investor's primary 


24 goal is to sell the property at a reasonable price in order to generate a reasonable 


25 return on the investment. Also, it is the wishes of the investors to limit operating 


26 expense to as little as possible prior to the sale of the property. 


27 III 


28 III 
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A. 
2 


The Receiver does not understand that Bratton View Partnership 
is independent from the Defendant. 


3 When the Bratton View GP was established, the investors were told 


4 and understood the GP gave each partner as much a controlling interest in the 


5 venture as the percentage of the property they owned. Although Louis Schooler and 


6 several Western Financial Planning employees owned a small percentage of the 


7 property, they had the same rights of ownership as the other partners. When 


8 additional expenses were required for whatever reason, the partnership would vote 


9 whether to incur the expense. The Defendant could not dictate what expenses the 


10 GP would pay. If a potential buyer for the property was found, the decision to sell 


11 would be voted by the GP. The Defendant would have the same voting rights as 


12 everyone else. 


13 When the Bratton View General Partnership purchased the real estate, we 


14 expected the Defendant to use his expertise to improve the value of the property and 


15 find a buyer who would bring the investors a good rate of return. Also, the 


16 Defendant was to organize the administrative activity that was required to operate 


17 theGP. 


18 It IS the General Partnership'S understanding if the Defendant was not 


19 available to provide these services, the Bratton View General Partnership would find 


20 another contractor. It would be in the GP's interest to find a Real Estate Consultant 


21 who would monitor the value of the property, possibly enhance its value, and find a 


22 buyer. 


23 The Receiver seems to believe each real estate venture is just another project 


24 managed by the Defendant. As noted above, the Bratton View General Partnership 


25 is independent and can operate without the assistance of the Defendant. 


26 


27 


28 
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2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


B. The Receiver has no interest in the sale of Bratton View 


Although the Bratton View partners have been waiting a long time for a 


potential buyer, the investors have not given up hope that day will eventually come. 


We have seen articles on how San Diego East County has grown. We have heard 


that major contractors have bought large parcels of land for development. There is 


hope. 


I do not believe the Receiver has any interest in the development and sale of 


the property. As long as Bratton View Partnership is in Receivership, our future is 


on hold. The GP needs to remove the Partnership from Receivership in order to 


realize the objective we sought when we purchased the property. Only then can we 


hire a real estate consultant who will recommend ways we can develop the property, 


enhance its value, and find a buyer. 


c. The Bratton View Partnership is paying the expenses of Receiver 
even though the Receiver provides no value to the Partnership and 
the Partnership had no choice in the matter. 


For the twenty years the Defendant assisted in the administration of the 


Bratton View General Partnership, the partners were only asked to pay a nominal 


amount every three or four years to pay for the administrative expenses. The 


Defendant once recommended the funding of a study to help improve the zoning of 


the Bratton View location. Funding for the study was not approved. 


Last year, the investors were told to pay an amount about six times more than 


the Defendant ever charged in order to pay the expenses incurred by the Receiver. 


There was no vote. 


Actually, I do not understand what value the Receiver offers the Partnership. 


The GP does not need to be protected. The issues noted by the SEC have more to 
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do about the large difference between the price the Defendant purchased the land 


2 and the amount sold to the general partnerships. The Bratton View Partnership 


3 bought the land a long time ago. The GP no longer wants to incur an expense that 


4 provides no value to the Partnership. 


5 III 


6 III 


7 III 


8 


9 


D. Statement the GP Wants to be Heard in Open Court at the October 
10,2014 Hearing. 


10 The person submitting this brief wishes to be heard in open court at the 


11 October 10,2014 hearing. 


12 


13 II. 


14 CONCLUSION 


15 Bratton View Partners respectfully request that this Court honor its partners' 


16 majority vote and modify the preliminary injunction order to be removed from the 


17 receivership. 


18 DATE: September 9,2014 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


Respectfully submitted, 


GNidl.--------
12286 Creekside Ct 
San Diego, CA 92131 
Tel. (858)335-2253 
In Pro Per General Partner, 
Bratton View Partners 
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In ProPer 


5 General Partner 
6 Bratton View Partners 
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SECURITIES AND EXCHANGE 
COMMISSION, 


Plaintiff, 


v. 


LOUIS V. SCHOOLER and 
FIRST FINANCIAL PLANNING 
CORPORATION d/b/a WESTERN 
FINANCIAL PLANNING 
CORPORATION, 


Defendants. 


Case No. 12 CV 2164 GPC JMA 


NOTICE OF BRATTON VIEW 
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APPEAR AT HEARING AND SPEAK 
IN SUPPORT OF MODIFICATION 
OF THE PRELIMINARY 
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THE REAL ESTATE GENERAL 
PARTNERSHIPS FROM THE 
RECEIVERSHIP 


Date: October 10,2014 
Time: 1 :30 p.m. 
Courtroom: 2D 
Judge: Hon. Gonzalo P. Curiel 
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1 Gene Fantano, on behalf of Bratton View Partners, hereby submits Bratton 


2 View Partners' Notice of Intention to Appear at the hearing scheduled for October 


3 10,2014 and be heard in open court on the issue of remaining in the Court-ordered 


4 receivership, and requests fifteen (15) minutes to speak on behalf of Bratton View 


5 Partners. 


6 DATE: September 9,2014 
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G e Fa tano 
12286 Creekside Ct 
San Diego, CA 92131 
Tel. (858) 335-2253 
In Pro Per General Partner, 
Bratton View Partners 
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1 Gene F antano 
2 12286 Creekside Ct 


San Diego, CA 92131 
3 Tel. (858)335-2253 


4 
In Pro Per 


5 General Partner 
6 Vista Tecate Partners 


FILED 
SEP 112014 


L..-_. ___ .... , ...... _ __ ...... 


so CLERK U. ~~[)IS1RICT COURT 
BY UTHERN DI;:, '.<!eT OF CALIFORNIA 


DEPUTY 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF CALIFORNIA 
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28 


SECURITIES AND EXCHANGE 
COMMISSION, 


Plaintiff, 


v. 


LOUIS V. SCHOOLER and 
FIRST FINANCIAL PLANNING 
CORPORATION d/b/a WESTERN 
FINANCIAL PLANNING 
CORPORATION, 


Defendants. 


Case No. 12 CV 2164 GPC JMA 


BRIEF OF VISTA TECATE 
PARTNERS IN SUPPORT OF 
MODIFICATION OF THE 
PRELIMINARY INJUNCTION 
ORDER TO REMOVE THE REAL 
ESTATE GENERAL PARTNERSHIPS 
FROM THE RECEIVERSHIP 


Date: October 10, 2014 
Time: 1 :30 p.m. 
Courtroom: 2D 
Judge: HOD. GODzalo P. Curiel 


ORAL ARGUMENT REQUESTED 
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Vista Tecate Partners hereby submits the following brief in favor of removing 


2 the Court-appointed receivership over them and the other real estate general 


3 partnerships ("GPs") established by First Financial Planning Corporation d/bla 


4 Western Financial Planning Corporation ("Western") and Louis V. Schooler 


5 (collectively, "Defendants"), as authorized by the Court in its July 22, 2014 order 


6 reconsidering its earlier order of August 16, 2013 (Dkt. No. 629; hereafter 


7 "Reconsideration Order"). 


8 


9 


Gene Fantano, on behalf of Vista Tecate Partners, requests to be heard in 


open court at the hearing scheduled for October 10, 2014, and speak on behalf of 


10 Vista Tecate Partners for fifteen (15) minutes. 


11 I. 


12 ARGUMENT 


13 The receivership in this matter should be modified to exclude the GPs. By 


14 virtue of the express language of the Partnership Agreements and Partners' 


15 Representations executed by the investor-partners, the GPs are independent entities, 


16 completely separate from the Defendants in this litigation. Defendants have no 


17 control whatsoever over the GPs, because they cannot vote or nullify a vote. The 


18 GPs are perfectly capable of managing their properties and selling them for a profit. 


19 Whether Defendants are found liable for any violation of federal securities law is 


20 irrelevant to the issue of whether the GPs should remain in the receivership. While 


21 the Receiver and the SEC purport to act in the best interests of the GPs, they have 


22 failed to communicate with the general partners to determine their concerns and 


23 interests. If they did, the Receiver would understand that the investor's primary goal 


24 is to sell the property at a reasonable price in order to generate a reasonable return 


25 on the investment. Also, it is the wishes of the investors to limit operating expense 


26 to as little as possible prior to the sale of the property. 


27 III 


28 III 
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1 


2 


A. The Receiver does not understand that Vista Tecate Partnership is 
independent from the Defendant. 


3 When the Vista Tecate GP was established, the investors were told and 


4 understood the general partnership gave each partner as much of a controlling 


5 interest in the venture as the percentage of the property they owned. Although 


6 Louis Schooler and several Western Financial Planning employees owned a small 


7 percentage of the property, they had the same rights of ownership as the other 


8 partners. When additional expenses were required for whatever reason, the 


9 partnership would vote whether to incur the expense. The Defendant could not 


10 dictate what expenses the GP would pay. If a potential buyer for the property was 


11 found, the decision to sell would be voted by the GP. The Defendant would have 


12 the same voting rights as everyone else. 


13 When the Vista Tecate General Partnership purchased the real estate, we 


14 expected the Defendant to use his expertise to improve the value of the property and 


15 find a buyer who would bring the investors a good rate of return. Also, the 


16 Defendant was to organize the administrative activity that was required to operate 


17 the GP. 


18 It is General Partnership's understanding if the Defendant was not available to 


19 provide these services, the Vista Tecate General Partnership would find another 


20 contractor. It would be in the GP's interest to find a Real Estate Consultant who 


21 would monitor the value of the property, possibly enhance its value, and find a 


22 buyer. 


23 The Receiver seems to believe each real estate venture is just another project 


24 managed by the Defendant. As noted above, the Vista Tecate General Partnership is 


25 independent and can operate without the assistance of the Defendant. 


26 


27 


28 
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2 


3 


4 


5 
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9 


B. The Receiver has no interest in the sale of Vista Tecate 


Although the Vista Tecate partners have been waiting a long time for a 


potential buyer, the investors have not given up hope that day will eventually come. 


We have seen articles on how popular the area has become for commerce and 


trucking. We have heard that neighboring properties have been sold to build 


warehouse and factories. There is hope. 


I do not believe the Receiver has any interest in the development and sale of 


the property. As long as Vista Tecate Partnership is in Receivership, our future is 


on hold. The GP needs to remove the Partnership from Receivership in order to 
10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


realize the objective we sought when we purchased the property. Only then can we 


hire a real estate consultant who will recommend ways we can develop the property, 


enhance its value, and find a buyer. 


c. The Vista Tecate Partnership is paying the expenses of Receiver 
even though the Receiver provides no value to the Partnership and 
the Partnership had no choice in the matter. 


F or the twenty years the Defendant assisted in the administration of the Vista 


Tecate General Partnership, the partners were only asked to pay a nominal amount 


every three or four years to pay for the administrative expenses. The Defendant 


once recommended the funding of a study to help improve the zoning of the Vista 


Tecate location. Funding for the study was not approved. 


Last year, the investors were told to pay an amount about six times more than 


the Defendant ever charged in order to pay the expenses incurred by the Receiver. 


There was no vote. 


Actually, I do not understand what value the Receiver offers the Partnership. 
27 


28 
The GP does not need to be protected. The issues noted by the SEC have more to 
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1 do about the large difference between the price the Defendant purchased the land 


2 and the amount sold to the general partnerships. The Vista Tecate Partnership 


3 bought the land a long time ago. The GP no longer want to incur an expense that 


4 provides no value to the Partnership. 


5 III 


6 III 


7 III 


8 


9 


D. Statement the GP Wants to be Heard in Open Court at the October 
10,2014 Hearing. 


10 The person submitting this brief wishes to be heard in open court at the 


11 October 10, 2014 hearing. 


12 


13 II. 


14 CONCLUSION 


15 Vista Tecate Partners respectfully request that this Court honor its partners' 


16 majority vote and modify the preliminary injunction order to be removed from the 


17 receivership. 


18 DATE: September 9,2014 
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28 


G e ntano 
12286 Creekside Ct 
San Diego, CA 92131 
Tel. (858)335-2253 
In Pro Per General Partner, 
Vista Tecate Partners 
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1 Gene Fantano 
2 12286 Creekside Ct 


San Diego, CA 92131 
3 Tel. (858) 335-2253 


4 
In Pro Per 


5 General Partner 
6 Vista Tecate Partners 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF CALIFORNIA 
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28 


SECURITIES AND EXCHANGE 
COMMISSION, 


Plaintiff, 


v. 


LOUIS V. SCHOOLER and 
FIRST FINANCIAL PLANNING 
CORPORATION d/b/a WESTERN 
FINANCIAL PLANNING 
CORPORATION, 


Defendants. 


Case No. 12 CV 2164 GPC JMA 


NOTICE OF VISTA TECATE 
PARTNERS OF INTENTION TO 
APPEAR AT HEARING AND SPEAK 
IN SUPPORT OF MODIFICATION 
OF THE PRELIMINARY 
INJUNCTION ORDER TO REMOVE 
THE REAL ESTATE GENERAL 
PARTNERSHIPS FROM THE 
RECEIVERSHIP 


Date: October 10, 2014 
Time: 1 :30 p.m. 
Courtroom: 2D 
Judge: Hon. Gonzalo P. Curiel 
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1 Gene Fantano, on behalf of Vista Tecate Partners, hereby submits Vista 


2 Tecate Partners' Notice of Intention to Appear at the hearing scheduled for October 


3 10, 2014 and be heard in open court on the issue of remaining in the Court-ordered 


4 receivership, and requests fifteen (15) minutes to speak on behalf of Vista Tecate 


5 Partners. 


6 DATE: September 9,2014 
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Vista Tecate Partners 
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1 Bruce Case 
2 18889 Santa Clara Circle 


Fountain Valley, CA 92708 
3 Tel. (714)-964-1252 


4 
In Pro Per 


5 General Partner 
6 Antelope Springs Partners 
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UNITED STATES DISTRICT COURT 
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SECURITIES AND EXCHANGE 
COMMISSION, 


Plaintiff, 


v. 


LOUIS V. SCHOOLER and 
FIRST FINANCIAL PLANNING 
CORPORATION d/b/a WESTERN 
FINANCIAL PLANNING 
CORPORATION, 


Defendants. 


Case No. 12 CV 2164 GPC JMA 


BRIEF OF Antelope Springs 
PARTNERS IN SUPPORT OF 
MODIFICATION OF THE 
PRELIMINARY INJUNCTION 
ORDER TO REMOVE THE REAL 
ESTATE GENERAL PARTNERSHIPS 
FROM THE RECEIVERSHIP 


Date: October 10,2014 
Ti,me: 1:30 p.m. 
Courtroom: 2D 
Judge: Hon. Gonzalo P. Curiel 


ORAL ARGUMENT REQUESTED 
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1 Antelope Springs Partners hereby submits the following brief asking for the 
-


2 removal of the Court-appointed receivership over them and the other real estate 


3 general partnerships ("GPs") established by First Financial Planning Corporation 


4 d/bla Western Financial Planning Corporation ("Western") and Louis V. Schooler 


5 (collectively, "Defendants"), as authorized by the Court in its July 22, 2014 order 


6 reconsidering its earlier order of August 16, 2013 (Dkt. No. 629; hereafter 


7 "Reconsideration Order"). 


8 Bruce Case, on behalf of Rose Vista Partners, requests to be heard in open 


9 court at the hearing scheduled for October 10, 2014, and speak on behalf of 


10 Antelope Springs Partners for not more than fifteen (15) minutes. 


11 I. 


12 ARGUMENT 


13 The receivership in this matter should be modified to exclude the GPs. By the 


14 express language of the Partnership Agreements and Partners' Representations 


15 executed by the investor-partners, the GPs are independent entities, completely 


16 separate from the Defendants in this litigation. The defendants have no control 


17 whatsoever over the GPs, because the defendants cannot vote or change a vote. The 


18 GPs are capable of managing their properties and selling them for a profit. Whether 


19 Defendants are found liable for any violation of federal securities law is irrelevant to 


20 the issue of whether the GPs should remain in the receivership. While the Receiver 


21 and the SEC purport to act in the best interests of the GPs, they have failed to take 


22 adequate steps to determine what the interests of the investors are, and instead have 


23 made inaccurate factual representations to the Court regarding the powers and 


24 abilities of the investors to run their GPs and sell their property. Even though the 


25 investors are legally held responsible for making their own decisions about their 


26 investments, the SEC and Receiver treat them like they are incapable. 


27 III 


28 III 
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1 


2 


A. The Hearing for the GPs Improperly Allows the GPs to be Heard 
and Only after they are Placed in Receivership 


3 When the SEC first filed suit, it promised the Court that the GPs would be 


4 heard before they were placed in receivership. However, it has now been two years 


5 since the GPs were placed in receivership, and only now are they being provided a 


6 hearing, during which time the Receiver has had exclusive control of their property. 


7 The GPs have never been asked whether they wanted to be in the receivership in the 


8 first place. .~; 


9 This hearing is not true "due process" for the GPs because the hearing should 


10 have been provided in the very beginning, before the Court took control of the GPs 


11 away from their investors and vested it in a receiver over whom the investors had no 


12 say whatsoever. 


13 


14 


B. Defendants Have No Control over the GPs or the Investors; the 
Receiver Now Possesses More Power than Defendants Ever Did 


15 Throughout this entire case, ever since it began, the SEC and Receiver have 


16 claimed that Defendants "control" the GPs. But Defendants do not "control" the 


17 GPs - the GP investors, and only the investors, control the GPs. It is written in their 


18 agreements that each GP's partnership agreement states that only the GP investor-


19 partners control the GPs and participate in the control, management, and direction of 


20 the GP. The investor-partners can initiate matters for consideration by the 


21 partnership, which might include the distribution of information and or requesting a 


22 vote of the partnership. The investor-partners can vote on such things as to replace 


23 the Signatory Partner and Partnership Administrator if they wish; these things can be 


24 done without having to provide a reason for replacing them. 


25 Although Defendants can and do own equity interests III the GPs, the 


26 partnership agreements specifically provides that Defendants and their employees 


27 and agents cannot vote on any general partnership matters, including the sale of 


28 land. Thus Defendants, either on their own or by proxy, cannot vote on issues. The 
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1 Defendants do not have any power to veto or refuse to honor a vote of the voting 


2 investors. The Defendants will share in the profits of the eventual resale of the raw 


3 land to developers. However they do not get to control when the land is to be sold, 


4 to whom, and for how much, because they have no control through voting. 


5 Neither the Receiver nor the SEC can exercise rights concerning assets that 


6 Defendants do not own and do not control. Those assets belong solely to the 


7 investor-partners who are empowered to vote. 


8 The GP investors, by virtue of retaining control by majority vote, are true 


9 general partners, not disguised limited partners. Yet, the imposition of the Receiver 


10 has stripped the investors of their powers. The investors had more ability to directly 


11 


12 


control, participate in, and influence their investment before the Receiver was 


imposed upon the GPs than they do now. By imposing the Receiver upon the GPs, 


13 the Court has turned the investors from general partners into limited partners 


14 dependent upon the whims of the Receiver's oversight, removing the Receivership 


15 will give the control back to the GP's, where it belongs. 


16 


17 III 


18 III 


19 III 


20 


21 


The Receiver must be removed from control of the GPs. 


C. The SEC and Receiver Have Made Inaccurate Factual 
Representations and Omissions of Fact 


22 Prior to the July 18, 2014 hearing that led to the Reconsideration Order, 


23 Nancy Kemper, an investor in two co-tenants GPs (Horizon Partners and Rainbow 


24 Partners) holding title to a residentially-zoned parcel in Las Vegas, obtained an offer 


25 from CB Richard Ellis, one of America's major real estate brokerages, to list the 


26 GPs' jointly-owned parcel for sale at $2.6 million, then circulated ballots to her 


27 fellow investors. Most of the investors in both partnerships voted to accept the 


28 brokerage's offer to list the GPs' jointly-owned parcel for sale. None of this was 
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1 initiated, requested, or coordinated by Defendants. 


2 Even though these investors were able to initiate and conduct a balloting 


3 process, the Receiver did not sign the listing agreement with CB Richard Ellis, and 


4 the Court disregarded the Horizon Partners' and Rainbow Partners' votes on the 


5 grounds that the Receiver's counsel showed that "the listing price is ... severely 


6 overinflated" based on an "erroneous assumption that the property is zoned for 


7 commercial, as opposed to residential, use" and because "the Receiver spoke with a 


8 listing agent who ... came up with a listing price that is based on the correct 


9 assumption that this property is zoned for residential use and that closely 


10 approximates the appraisal obtained by the Receiver." Docket No. 629, 7:1-9. 


11 


12 


13 


14 


The Receiver's counsel made an inaccurate factual misrepresentation and an 


omission of fact to the Court that resulted in the Reconsideration Order. First, the 


listing price report submitted by CB Richard Ellis, which was filed with the Court, 


correctly listed the current zoning and explained how the property was worth $2.6 


15 million based on the allowed uses for the zoning. 


16 Second, the Receiver submitted no documentation to the Court explaining 


17 how the listing agent reached hislher determination, and in fact, the Receiver did not 


18 even identify the listing agent on the record or in any court filings. The Court did 


19 not ask for any documents from the Receiver's broker or ask questions of the 


20 (unidentified) broker before issuing the Reconsideration Order. Several investors 


21 have since sent letters to the Receiver and the Court asking for the identity of the 


22 broker and the documents supporting that broker's estimate of value. 


23 More importantly, regardless of any appraised value, if the investors in a GP 


24 vote in favor of listing their land for sale, the GP's partnership agreement directs 


25 that the proposed action be carried out. The Receiver had no right not to sign the 


26 listing agreement just because he disagreed with the majority vote. 


27 Thus the Court's decision in the Reconsideration Order was based on wholly 


28 unreliable statements while disregarding a detailed analysis of value that was in the 


4 


Case 3:12-cv-02164-GPC-JMA   Document 719   Filed 09/11/14   Page 5 of 10







2 


3 


4 


5 


6 


record, and therefore was clear error. 


D. The Investors in the GPs Are Capable of Managing Their 
Partnerships and Property. They are also capable of SeIling the 
Land for a Profit without the Receiver's Guidance or Control 


In the Reconsideration Order, the Court found that the GPs should remain in 


7 the receivership because of "day-to-day operations [that] are not as simple as the 


8 Court previously thought them to be," such as Western buying out dissatisfied 


9 investors' interests, Western loaning money to GPs for funding shortfalls, the 


10 presence of a water system on GPs' property, and persons residing rent-free on GP 


11 


12 


13 


property. 


However, these matters are nothing new - the SEC and Receiver previously 


raised them unsuccessfully in 2013 when they opposed Defendants' motion to 


14 release the GPs from the receivership. The Receiver admitted that the "GPs may be 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


able to hire somebody to perform some of these functions performed by Western 


(and possibly survive without others)." Docket No. 206 at 3. The GPs' partnership 


agreements show that the investors have always had the authority to hire people to 


perform the management functions, because the investors (but not Schooler or 


Western) can vote to fire the partnership secretaries and hire new ones. 


Therefore the Reconsideration Order is inappropriate because when the Court 


issued its order in 2013 to release the GPs from the receivership, the Court already 


knew what the GPs' regular operations were. Nothing has truly changed that makes 


the continuation of an involuntary, unconsented receivership appropriate. 


The investors include people from all walks of life who are fully capable of 


making sure property taxes and insurance are paid each year and that an accountant 


is engaged to prepare Form K -I 's. It's no more complicated than when the 


investors pay their income taxes or the mortgage, property taxes and insurance on 


their own houses. The Court agreed when it issued the earlier order to release the 
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1 GPs from the Receiver. The SEC and Receiver have not shown that the investors 


2 are incapable of performing those tasks. 


3 Even for the small number of GPs that have issues such as residential tenants, 


4 a water system, or an eminent-domain lawsuit are present - less than a hand full of 


5 GPs have such issues - the investors can take action by voting on whether to have 


6 tenants reside on the premises, whether to hire someone to tend to the water system, 


7 whether to hire an attorney for the lawsuit, etc. If the tenants do not vacate the 


8 premises, the GP investors can vote to hire an attorney to bring an unlawful-detainer 


9 action against the tenants. The GP investors can vote to hire a manager to run the 


10 water system, or hire a lawyer to represent them in the eminent-domain lawsuit and 


11 ensure that they get as much money as possible from the government agency that 


12 plans to take their land for a road or a power plant. The SEC and Receiver have 


13 never provided any evidence that the investors are incapable of taking such action. 


14 And for the overwhelming majority of GPs that have neither a water system nor 


15 


16 


tenants, the operational requirements remain minimal: payment of taxes, insurance, 


and mortgages, and issuance of tax statements. 


17 Receivers are usually appointed to operate or manage a business when the 


18 business is being so mismanaged that investors' funds are at risk of being lost. Or 


19 creditors are not being paid. However, when the business at issue consists of a 


20 general partnership with very simple routine activity and an asset that sits there and 


21 appreciates in value as nearby land is developed, there's not much to mismanage. 


22 The SEC and Receiver claim that the land investments are somehow too 


23 complicated for the investors to run. But the SEC and Receiver continue to ignore 


24 that these investments are in raw land. After all it is dirt. There is no farming, 


25 ranching, or mining that takes place. There are no buildings to maintain, no rent to 


26 collect. The dirt sits there until such time as the surrounding area has developed, 


27 and then it becomes valuable to developers who want to put houses, or shopping 


28 centers, or industrial parks on it. The GPs are not established to develop their lands, 
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and they don't develop them. That is left to the developers who eventually buy the 


2 land from the GPs. 


3 Furthermore, the Co-Tenancy Agreements by which the GPs hold fractional 


4 interests to their properties do not undercut the investors' ability to operate the GPs 


5 and sell their property at a profit. The Co-Tenancy Agreement plainly and expressly 


6 states that any individual partner in any of the co-tenant GPs can simply request a 


7 ballot to be issued not only within hislher own GP, but for that ballot to also be 


8 issued for a vote of all the members of all the other co-tenant GPs. Dkt. No. 210-1, 


9 § 3.5.1. Any individual investor has the ability to force a vote to be taken by his/her 


10 GP and also all of the co-tenant GPs on any business matter relevant to the GPs. 


11 It is actually a very simple process that gives each investor direct and 


12 immediate ability to bring a matter of business to a full vote upon a mere request. 


13 There is no requirement that a member's GP first vote on the issue of whether a 


14 ballot request be sent to the other co-tenant GPs, and there is no requirement that 


15 each GP's investors must unanimously vote a certain way; all that is needed is that a 


16 simple majority o/the investors in each co-tenant GP vote in favor of selling, etc. 


17 


18 


Contrary to what the Court believes in the Reconsideration Order, the Co


Tenancy Agreements do not require that "hundreds, if not thousands of investors, 


19 would have to communicate and collaborate before a property may, for example, be 


20 sold." Docket No. 629, 6:20-23. Instead, all it takes is one investor to request that 


21 the co-tenant GPs be balloted, followed by the two GP secretaries distributing the 


22 ballots to the investors, followed by the investors (on their own) voting. There is no 


23 coordination necessary, and the investors are capable of doing this without guidance 


24 or instruction by Defendants. 


25 In the case of Rainbow Partners and Horizon Partners, Ms. Kemper located a 


26 brokerage, obtained an offer to list, and then initiated the ballot process whereby the 


27 investors in both co-tenant GPs were able to cast a vote on whether to list the 


28 property with that brokerage. A majority of the investors in both GPs voted in favor 
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1 of listing their land for sale. Defendants had no involvement whatsoever with Ms. 


2 Kemper's balloting, and it was only the Receiver's failure to sign the paperwork 


3 with the brokerage that has prevented the property from being listed for sale. 


4 Neither the SEC nor the Receiver has provided any evidence showing that the 


5 GP investors are incapable of running their GPs, ensuring that the GP bills are paid, 


6 or deciding when to sell their land and for how much. Therefore, the receivership 


7 over the GPs should be lifted immediately. 


8 E. Whether Defendants Are Liable for Any Violations of Federal 


9 Securities Law is Irrelevant to Issue of Whether the GPs Should be 
in Receivership 


10 


11 The Reconsideration Order is based on the Court's decision that the GP 


12 equity interests were securities. Docket No. 619, p. 5. The SEC and Receiver 


13 further argue that the GPs should be included in the receivership to protect them 


14 from Western's possible financial failure. However, as even the SEC 


15 acknowledges, "the GPs are separate entities from Western." 


16 The GPs have nothing to do with the lawsuit. The SEC has accused none of 


17 the GPs or investors of helping Schooler or Western hide money or commit fraud. 


18 No GP is named as a party, and no investor has been named either. Whether 


19 Defendants are found to have violated the law has nothing to do with whether the 


20 GPs own land, or whether the investors can run their GPs, protect their investments, 


21 and sell for a profit. 


22 The basis for the GP's remain the same whether the Receiver is there or not, 


23 whether the SEC wins its lawsuit - when will someone want to buy the land from 


24 the GPs, and for how much? There is nothing that needs to be done to maintain title 


25 to the property and eventually sell to another party that the GP investors can't do on 


26 their own, without the Receiver. 


27 


28 


II. 


CONCLUSION 
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1 Antelope Springs Partners respectfully request that this Court honor its 


2 partners' majority vote and modify the preliminary injunction order to be removed 


3 from the receivership. Vote totals are still coming in as of this date, I will have totals 


4 with me at the court date. 


5 DATE: September 10,2014 


6 


7 


8 


9 


10 


11 


12 


l3 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


Respectfully submitted, 


/Z~ct~_ 
(~.Case 


18889 Santa Clara Circle 
Fountain Valley, CA 92708 
Tel. (714) 964-1252 
In Pro Per General Partner, Antelope 
Springs Partners 
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1 Osprey Partners hereby submits the following brief in favor of removing the 


2 Court-appointed receivership over them and the other real estate general 


3 partnerships ("GPs") established by First Financial Planning Corporation d/b/a 


4 Western Financial Planning Corporation ("Western") and Louis V. Schooler 


5 (collectively, "Defendants"), as authorized by the Court in its July 22, 2014 order 


6 reconsidering its earlier order of August 16, 2013 (Dkt. No. 629; hereafter 


7 "Reconsideration Order"). 


8 Richard and Dina Lieber, on behalf of Osprey Partners, requests to be heard 


9 in open court at the hearing scheduled for October 10, 2014, and speak on behalf of 


10 Osprey Partners for fifteen (15) minutes. 


11 I. 


12 ARGUMENT 


13 The receivership in this matter should be modified to exclude the GPs. By 


14 virtue of the express language of the Partnership Agreements and Partners' 


15 Representations executed by the investor-partners, the GPs are independent entities, 


16 completely separate from the Defendants in this litigation. Defendants have no 


17 control whatsoever over the GPs, because they cannot vote or nullify a vote. The 


18 GPs are perfectly capable of managing their properties and selling them for a profit. 


19 Whether Defendants are found liable for any violation of federal securities law is 


20 irrelevant to the issue of whether the GPs should remain in the receivership. While 


21 the Receiver and the SEC purport to act in the best interests of the GPs, they have 


22 failed to take adequate steps to detennine what the interests of the investors are, and 


23 instead have made inaccurate factual representations to the Court regarding the 


24 powers and abilities of the investors to run their GPs and sell their property. Even 


25 though the investors are adults extremely capable of making their own decisions 


26 about their investments, the SEC and Receiver treat them like children. 


27 III 


28 III 
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1 


2 


A. The Hearing for the GPs Improperly Allows the GPs to be Heard 
Only after they are Placed in Receivership 


3 When the SEC first filed suit, it promised the Court that the GPs would be 


4 heard before they were placed in receivership. However, it has now been two years 


5 since the GPs were placed in receivership, and only now are they being provided a 


6 hearing, during which time the Receiver has had exclusive control of their property. 


7 The GPs have never been asked whether they wanted to be in the receivership in the 


8 first place. 


9 This hearing is not true "due process" for the GPs because the hearing should 


10 have been provided in the very beginning, before the Court took control of the GPs 


11 away from their investors and vested it in a receiver over whom the investors had no 


12 say whatsoever. 


13 


14 


15 


B. The SEC and Receiver Have Made Inaccurate Factual 
Representations and Omissions of Fact 


Prior to the July 18, 2014 hearing that led to the Reconsideration Order, 


16 Nancy Kemper, an investor in two co-tenants GPs (Horizon Partners and Rainbow 


17 Partners) holding title to a residentially-zoned parcel in Las Vegas, obtained an offer 


18 


19 


from CB Richard Ellis, one of America's major real estate brokerages, to list the 


GPs' jointly-owned parcel for sale at $2.6 million, then circulated ballots to her 


20 fellow investors. Most of the investors in both partnerships voted to accept the 


21 brokerage's offer to list the GPs' jointly-owned parcel for sale. None of this was 


22 initiated, requested, or coordinated by Defendants. 


23 Even though these investors were able to initiate and conduct a balloting 


24 process, the Receiver did not sign the listing agreement with CB Richard Ellis, and 


25 the Court disregarded the Horizon Partners' and Rainbow Partners' votes on the 


26 grounds that the Receiver's counsel showed that "the listing price is ... severely 


27 overinflated" based on an "erroneous assumption that the property is zoned for 


28 commercial, as opposed to residential, use" and because "the Receiver spoke with a 
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1 listing agent who ... came up with a listing pnce that is based on the correct 


2 assumption that this property is zoned for residential use and that closely 


3 approximates the appraisal obtained by the Receiver." Docket No. 629, 7:1-9. 


4 The Receiver's counsel made an inaccurate factual misrepresentation and an 


5 omission of fact to the Court that resulted in the Reconsideration Order. First, the 


6 listing price report submitted by CB Richard Ellis, which was filed with the Court, 


7 correctly listed the current zoning and explained how the property was worth $2.6 


8 million based on the allowed uses for the zoning. 


9 Second, the Receiver submitted no documentation to the Court explaining 


10 how the listing agent reached his/her determination, and in fact, the Receiver did not 


11 even identify the listing agent on the record or in any court filings. The Court did 


12 not ask for any documents from the Receiver's broker or ask questions of the 


13 (unidentified) broker before issuing the Reconsideration Order. Several investors 


14 have since sent letters to the Receiver and the Court asking for the identity of the 


15 broker and the documents supporting that broker's estimate of value. 


16 More importantly, regardless of any appraised value, if the investors in a GP 


17 vote in favor of listing their land for sale, the GP's partnership agreement directs 


18 that the proposed action be carried out. The Receiver had no right not to sign the 


19 listing agreement just because he disagreed with the majority vote. 


20 Thus the Court's decision in the Reconsideration Order was based on wholly 


21 unreliable statements while disregarding a detailed analysis of value that was in the 


22 record, and therefore was clear error. 


23 


24 


C. Defendants Have No Control over the GPs or the Investors; the 
Receiver Now Possesses More Power than Defendants Ever Did 


25 Throughout this entire case, ever since it began, the SEC and Receiver have 


26 claimed that Defendants "control" the GPs. But Defendants do not "control" the 


27 GPs - the GP investors, and only the investors, control the GPs. Each GP's 


28 partnership agreement states that only the GP investor-partners control the GPs and 
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1 participate in the control, management, and direction of the GP. The investor-


2 partners can initiate matters for consideration by the partnership, including the 


3 distribution of information and requesting a vote of the partnership. The investor-


4 partners can vote to replace the Signatory Partner and Partnership Administrator if 


5 they wish, without having to provide a reason for replacing them. 


6 Although Defendants can and do own equity interests III the GPs, the 


7 partnership agreements specifically provides that Defendants and their employees 


8 and agents cannot vote on any general partnership matters, including the sale of 


9 land. Thus Defendants, either on their own or by proxy, cannot vote on issues. Nor 


10 do Defendants possess any power to veto or refuse to honor a vote of the voting 


11 investors. Defendants share in the profits of the eventual resale of the raw land to 


12 developers, but they do not get to control when the land is to be sold, to whom, and 


13 for how much, because of their complete lack of control through voting. 


14 Neither the Receiver nor the SEC can exercise rights concerning assets that 


15 Defendants do not own and do not control. Those assets belong solely to the 


16 investor-partners who are empowered to vote. 


17 The GP investors, by virtue of retaining control by majority vote, are true 


18 general partners, not disguised limited partners. Yet, the imposition of the Receiver 


19 has stripped the investors of their powers. The investors had more ability to directly 


20 control, participate in, and influence their investment before the Receiver was 


21 imposed upon the GPs than they do now. By imposing the Receiver upon the GPs, 


22 the Court has turned the investors from general partners into limited partners 


23 


24 


dependent upon the whims of the Receiver's oversight, thereby creating a self


fulfilling prophecy. 


25 Therefore, the Receiver must be removed from control of the GPs. 


26 III 


27 III 


28 III 
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1 


2 


3 


4 


5 


6 


7 


D. The Investors in the GPs Are Capable of Managing Their 
Partnerships and Property and Selling the Land for a Profit 
without the Receiver's Guidance or Control 


In the Reconsideration Order, the Court found that the GPs should remain in 


the receivership because of "day-to-day operations [that] are not as simple as the 


Court previously thought them to be," such as Western buying out dissatisfied 


investors' interests, Western loaning money to GPs for funding shortfalls, the 


8 presence of a water system on GPs' property, and persons residing rent-free on GP 


9 property. Docket No. 629, 6:5-15. 


10 


11 


12 


13 


14 


15 


However, these matters are nothing new - the SEC and Receiver previously 


raised them unsuccessfully in 2013 when they opposed Defendants' motion to 


release the GPs from the receivership. The Receiver admitted that the "GPs may be 


able to hire somebody to perform some of these functions performed by Western 


(and possibly survive without others)." Docket No. 206 at 3. The GPs' partnership 


agreements show that the investors have always had the authority to hire people to 


16 perform the management functions, because the investors (but not Schooler or 


17 


18 


19 


Western) can vote to fire the partnership secretaries and hire new ones. 


Therefore the Reconsideration Order is inappropriate because when the Court 


issued its order in 2013 to release the GPs from the receivership, the Court already 


20 knew what the GPs' regular operations were. Nothing has truly changed that makes 


21 


22 


23 


24 


25 


the continuation of an involuntary, unconsented receivership appropriate. 


The investors include people from all walks of life who are fully capable of 


making sure property taxes and insurance are paid each year and that an accountant 


is engaged to prepare Form K-l 'so It's no more complicated than when the 


investors pay their income taxes or the mortgage, property taxes and insurance on 


26 their own houses. The Court agreed when it issued the earlier order to release the 


27 GPs from the Receiver. The SEC and Receiver have not shown that the investors 


28 are incapable of performing those tasks. 
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1 Even for the handful of GPs that have residential tenants, a water system, or 


2 an eminent-domain lawsuit are present - and less than a dozen GPs have such issues 


3 - the investors can take action by voting on whether to have tenants reside on the 


4 premises, whether to hire someone to tend to the water system, whether to hire an 


5 attorney for the lawsuit, etc. If the tenants do not vacate the premises, the GP 


6 investors can vote to hire an attorney to bring an unlawful-detainer action against 


7 the tenants. The GP investors can vote to hire a manager to run the water system, or 


8 hire a lawyer to represent them in the eminent-domain lawsuit and ensure that they 


9 get as much money as possible from the government agency that plans to take their 


10 land for a road or a power plant. The SEC and Receiver have never provided any 


11 evidence that the investors are incapable of taking such action. And for the 


12 overwhelming majority of GPs that have neither a water system nor tenants, the 


13 operational requirements remain minimal: payment of taxes, insurance, and 


14 mortgages, and issuance of tax statements. 


15 Receivers are usually appointed to operate or manage a business when the 


16 business is being so mismanaged that investors' funds are at risk of being lost. 


17 However, when the business at issue consists of a general partnership with very 


18 


19 


simple routine activity and an asset that sits there and appreciates in value as nearby 


land is developed, there's nothing to mismanage. 


20 The SEC and Receiver claim that the land investments are somehow too 


21 complicated for the investors to run. But the SEC and Receiver continue to ignore 


22 that these investments are in raw land. It's dirt. There is no farming, ranching, or 


23 mining that takes place. There are no buildings to maintain, no rent to collect. The 


24 dirt sits there until such time as the surrounding area has developed, and then it 


25 becomes valuable to developers who want to put houses, or shopping centers, or 


26 industrial parks on it. The GPs are not established to develop their lands, and they 


27 don't develop them. That is left to the developers who eventually buy the land from 


28 the GPs. 
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1 Furthermore, the Co-Tenancy Agreements by which the GPs hold fractional 


2 interests to their properties do not undercut the investors' ability to operate the GPs 


3 and sell their property at a profit. The Co-Tenancy Agreement plainly and expressly 


4 states that any individual partner in any of the co-tenant GPs can simply request a 


5 ballot to be issued not only within hislher own GP, but for that ballot to also be 


6 issued for a vote of all the members of all the other co-tenant GPs. Dkt. No. 210-1, 


7 § 3.5.1. Any individual investor has the ability to force a vote to be taken by 


8 his/her GP and also all of the co-tenant GPs on any business matter relevant to 


9 the GPs. 


10 It is actually a very simple process that gIves each investor direct and 


11 immediate ability to bring a matter of business to a full vote upon a mere request. 


12 There is no requirement that a member's GP first vote on the issue of whether a 


13 ballot request be sent to the other co-tenant GPs, and there is no requirement that 


14 each GP's investors must unanimously vote a certain way; all that is needed is that a 


15 simple majority o/the investors in each co-tenant GP vote in favor of selling, etc. 


16 Contrary to what the Court believes in the Reconsideration Order, the Co-


17 Tenancy Agreements do not require that "hundreds, if not thousands of investors, 


18 would have to communicate and collaborate before a property may, for example, be 


19 sold." Docket No. 629, 6:20-23. Instead, all it takes is one investor to request that 


20 the co-tenant GPs be balloted, followed by the two GP secretaries distributing the 


21 ballots to the investors, followed by the investors (on their own) voting. There is no 


22 coordination necessary, and the investors are capable of doing this without guidance 


23 or instruction by Defendants. 


24 In the case of Rainbow Partners and Horizon Partners, Ms. Kemper located a 


25 brokerage, obtained an offer to list, and then initiated the ballot process whereby the 


26 investors in both co-tenant GPs were able to cast a vote on whether to list the 


27 property with that brokerage. A majority of the investors in both GPs voted in favor 


28 of listing their land for sale. Defendants had no involvement whatsoever with Ms. 
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1 Kemper's balloting, and it was only the Receiver's failure to sign the paperwork 


2 with the brokerage that has prevented the property from being listed for sale. 


3 Neither the SEC nor the Receiver has provided any evidence showing that the 


4 GP investors are incapable of running their GPs, ensuring that the GP bills are paid, 


5 or deciding when to sell their land and for how much. Therefore, the receivership 


6 over the GPs should be lifted immediately. 


7 


8 


9 


E. Whether Defendants Are Liable for Any Violations of Federal 
Securities Law is Irrelevant to Issue of Whether the GPs Should be 
in Receivership 


10 The Reconsideration Order is based on the Court's decision that the GP 


11 equity interests were securities. Docket No. 619, p. 5. The SEC and Receiver 


12 further argue that the GPs should be included in the receivership to protect them 


13 from Western's possible financial failure. However, as even the SEC 


14 acknowledges, "the GPs are separate entities from Western." 


15 The GPs have nothing to do with the lawsuit. The SEC has accused none of 


16 the GPs or investors of helping Schooler or Western hide money or commit fraud. 


17 No GP is named as a party, and no investor has been named either. Whether 


18 Defendants are found to have violated the law has nothing to do with whether the 


19 GPs own land, or whether the investors can run their GPs, protect their investments, 


20 and sell for a profit. 


21 The underlying factors remain the same whether the Receiver is there or not, 


22 whether the SEC wins its lawsuit - when will someone want to buy the land from 


23 the GPs, and for how much? There is nothing that needs to be done to maintain title 


24 to the property and eventually sell to another party that the GP investors can't do on 


25 their own, without the Receiver. 


26 


27 


28 


II. 


CONCLUSION 
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1 Osprey Partners respectfully request that this Court honor its partners' 


2 majority vote and modify the preliminary injunction order to be removed from the 


3 receivership. 


4 DATE: September 3,2014 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


Respectfully submitted, 


Richard L Lieber 
~dtg/L 


Dina L Lieber 


600 N Lake Shore Dr #2605 
Chicago, IL 60611 
Tel. (858) 361-3197 
In Pro Per General Partner, 
Osprey Partners 
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FINANCIAL PLANNING 
CORPORATION, 
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FROM THE RECEIVERSHIP 
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Judge: Hon. Gonzalo P. Curiel 
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1 Mohawk Mountain Partners hereby submits the following brief in favor of 


2 removing the Court-appointed receivership over them and the other real estate 


3 general partnerships ("GPs") established by First Financial Planning Corporation 


4 d/bla Western Financial Planning Corporation ("Western") and Louis V. Schooler 


5 (collectively, "Defendants"), as authorized by the Court in its July 22, 2014 order 


6 reconsidering its earlier order of August 16, 2013 (Dkt. No. 629; hereafter 


7 "Reconsideration Order"). 


8 Oren A Zaslansky, on behalf of Mohawk Mountain Partners, requests to be 


9 heard in open court at the hearing scheduled for October 10, 2014, and speak on 


10 behalf of Mohawk Mountain Partners for fifteen (15) minutes. 


11 I. 


12 ARGUMENT 


13 The receivership in this matter should be modified to exclude the GPs. By 


14 virtue of the express language of the Partnership Agreements and Partners' 


15 Representations executed by the investor-partners, the GPs are independent entities, 


16 completely separate from the Defendants in this litigation. Defendants have no 


17 control whatsoever over the GPs, because they cannot vote or nullifY a vote. The 


18 GPs are perfectly capable of managing their properties and selling them for a profit. 


19 Whether Defendants are found liable for any violation of federal securities law is 


20 irrelevant to the issue of whether the GPs should remain in the receivership. While 


21 the Receiver and the SEC purport to act in the best interests of the GPs, they have 


22 failed to take adequate steps to determine what the interests of the investors are, and 


23 instead have made inaccurate factual representations to the Court regarding the 


24 powers and abilities of the investors to run their GPs and sell their property. Even 


25 though the investors are adults extremely capable of making their own decisions 


26 about their investments, the SEC and Receiver treat them like children. 


27 III 


28 III 
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A. 


2 


The Hearing for the GPs Improperly Allows the GPs to be Heard 
Only after they are Placed in Receivership 


3 When the SEC first filed suit, it promised the Court that the GPs would be 


4 heard before they were placed in receivership. However, it has now been two years 


5 since the GPs were placed in receivership, and only now are they being provided a 


6 hearing, during which time the Receiver has had exclusive control of their property. 


7 The GPs have never been asked whether they wanted to be in the receivership in the 


8 first place. 


9 This hearing is not true "due process" for the GPs because the hearing should 


10 have been provided in the very beginning, before the Court took control of the GPs 


11 away from their investors and vested it in a receiver over whom the investors had no 


12 say whatsoever. 


13 


14 


B. The SEC and Receiver Have Made Inaccurate Factual 
Representations and Omissions of Fact 


15 Prior to the July 18, 2014 hearing that led to the Reconsideration Order, 


16 Nancy Kemper, an investor in two co-tenants GPs (Horizon Partners and Rainbow 


17 Partners) holding title to a residentially-zoned parcel in Las Vegas, obtained an offer 


18 from CB Richard Ellis, one of America's major real estate brokerages, to list the 


19 GPs' jointly-owned parcel for sale at $2.6 million, then circulated ballots to her 


20 fellow investors. Most of the investors in both partnerships voted to accept the 


21 brokerage's offer to list the GPs' jointly-owned parcel for sale. None of this was 


22 initiated, requested, or coordinated by Defendants. 


23 Even though these investors were able to initiate and conduct a balloting 


24 process, the Receiver did not sign the listing agreement with CB Richard Ellis, and 


25 the Court disregarded the Horizon Partners' and Rainbow Partners' votes on the 


26 grounds that the Receiver's counsel showed that "the listing price is ... severely 


27 overinflated" based on an "erroneous assumption that the property is zoned for 


28 commercial, as opposed to residential, use" and because "the Receiver spoke with a 
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listing agent who ... came up with a listing prIce that is based on the correct 


2 assumption that this property is zoned for residential use and that closely 


3 approximates the appraisal obtained by the Receiver." Docket No. 629, 7:1-9. 


4 The Receiver's counsel made an inaccurate factual misrepresentation and an 


5 omission of fact to the Court that resulted in the Reconsideration Order. First, the 


6 listing price report submitted by CB Richard Ellis, which was filed with the Court, 


7 correctly listed the current zoning and explained how the property was worth $2.6 


8 million based on the allowed uses for the zoning. 


9 Second, the Receiver submitted no documentation to the Court explaining 


10 how the listing agent reached his/her determination, and in fact, the Receiver did not 


11 even identify the listing agent on the record or in any court filings. The Court did 


12 not ask for any documents from the Receiver's broker or ask questions of the 


13 (unidentified) broker before issuing the Reconsideration Order. Several investors 


14 have since sent letters to the Receiver and the Court asking for the identity of the 


15 broker and the documents supporting that broker's estimate of value. 


16 More importantly, regardless of any appraised value, if the investors in a GP 


17 vote in favor of listing their land for sale, the GP's partnership agreement directs 


18 that the proposed action be carried out. The Receiver had no right not to sign the 


19 listing agreement just because he disagreed with the majority vote. 


20 Thus the Court's decision in the Reconsideration Order was based on wholly 


21 unreliable statements while disregarding a detailed analysis of value that was in the 


22 record, and therefore was clear error. 


23 


24 


C. Defendants Have No Control over the GPs or the Investors; the 
Receiver Now Possesses More Power than Defendants Ever Did 


25 Throughout this entire case, ever since it began, the SEC and Receiver have 


26 claimed that Defendants "control" the GPs. But Defendants do not "control" the 


27 GPs - the GP investors, and only the investors, control the GPs. Each GP's 


28 partnership agreement states that only the GP investor-partners control the GPs and 
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participate in the control, management, and direction of the OP. The investor-


2 partners can initiate matters for consideration by the partnership, including the 


3 distribution of information and requesting a vote of the partnership. The investor-


4 partners can vote to replace the Signatory Partner and Partnership Administrator if 


5 they wish, without having to provide a reason for replacing them. 


6 Although Defendants can and do own equity interests III the OPs, the 


7 partnership agreements specifically provides that Defendants and their employees 


8 


9 


and agents cannot vote on any general partnership matters, including the sale of 


land. Thus Defendants, either on their own or by proxy, cannot vote on issues. Nor 


10 do Defendants possess any power to veto or refuse to honor a vote of the voting 


11 investors. Defendants share in the profits of the eventual resale of the raw land to 


12 developers, but they do not get to control when the land is to be sold, to whom, and 


13 for how much, because of their complete lack of control through voting. 


14 Neither the Receiver nor the SEC can exercise rights concerning assets that 


15 Defendants do not own and do not control. Those assets belong solely to the 


16 investor-partners who are empowered to vote. 


17 The OP investors, by virtue of retaining control by majority vote, are true 


18 general partners, not disguised limited partners. Yet, the imposition of the Receiver 


19 has stripped the investors of their powers. The investors had more ability to directly 


20 control, participate in, and influence their investment before the Receiver was 


21 imposed upon the OPs than they do now. By imposing the Receiver upon the GPs, 


22 the Court has turned the investors from general partners into limited partners 


23 dependent upon the whims of the Receiver's oversight, thereby creating a self-


24 fulfilling prophecy. 


25 Therefore, the Receiver must be removed from control of the GPs. 


26 III 


27 III 


28 III 
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2 


3 


4 


5 


6 


7 


D. The Investors in the GPs Are Capable of Managing Their 
Partnerships and Property and Selling the Land for a Profit 
without the Receiver's Guidance or Control 


In the Reconsideration Order, the Court found that the GPs should remain in 


the receivership because of "day-to-day operations [that] are not as simple as the 


Court previously thought them to be," such as Western buying out dissatisfied 


investors' interests, Western loaning money to GPs for funding shortfalls, the 


8 presence of a water system on GPs' property, and persons residing rent-free on GP 


9 


10 


11 


12 


l3 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


property. Docket No. 629, 6:5-15. 


However, these matters are nothing new - the SEC and Receiver previously 


raised them unsuccessfully in 2013 when they opposed Defendants' motion to 


release the GPs from the receivership. The Receiver admitted that the "GPs may be 


able to hire somebody to perform some of these functions performed by Western 


(and possibly survive without others)." Docket No. 206 at 3. The GPs' partnership 


agreements show that the investors have always had the authority to hire people to 


perform the management functions, because the investors (but not Schooler or 


Western) can vote to fire the partnership secretaries and hire new ones. 


Therefore the Reconsideration Order is inappropriate because when the Court 


issued its order in 2013 to release the GPs from the receivership, the Court already 


knew what the GPs' regular operations were. Nothing has truly changed that makes 


the continuation of an involuntary, unconsented receivership appropriate. 


The investors include people from all walks of life who are fully capable of 


making sure property taxes and insurance are paid each year and that an accountant 


is engaged to prepare Form K -1' s. It's no more complicated than when the 


investors pay their income taxes or the mortgage, property taxes and insurance on 


their own houses. The Court agreed when it issued the earlier order to release the 


GPs from the Receiver. The SEC and Receiver have not shown that the investors 


are incapable of performing those tasks. 
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Even for the handful of GPs that have residential tenants, a water system, or 


2 an eminent-domain lawsuit are present - and less than a dozen GPs have such issues 


3 - the investors can take action by voting on whether to have tenants reside on the 


4 premises, whether to hire someone to tend to the water system, whether to hire an 


5 attorney for the lawsuit, etc. If the tenants do not vacate the premises, the GP 


6 investors can vote to hire an attorney to bring an unlawful-detainer action against 


7 the tenants. The GP investors can vote to hire a manager to run the water system, or 


8 hire a lawyer to represent them in the eminent-domain lawsuit and ensure that they 


9 get as much money as possible from the government agency that plans to take their 


10 land for a road or a power plant. The SEC and Receiver have never provided any 


11 evidence that the investors are incapable of taking such action. And for the 


12 overwhelming majority of GPs that have neither a water system nor tenants, the 


13 operational requirements remain minimal: payment of taxes, insurance, and 


14 mortgages, and issuance of tax statements. 


15 Receivers are usually appointed to operate or manage a business when the 


16 business is being so mismanaged that investors' funds are at risk of being lost. 


17 However, when the business at issue consists of a general partnership with very 


18 simple routine activity and an asset that sits there and appreciates in value as nearby 


19 land is developed, there's nothing to mismanage. 


20 The SEC and Receiver claim that the land investments are somehow too 


21 complicated for the investors to run. But the SEC and Receiver continue to ignore 


22 that these investments are in raw land. It's dirt. There is no farming, ranching, or 


23 mining that takes place. There are no buildings to maintain, no rent to collect. The 


24 dirt sits there until such time as the surrounding area has developed, and then it 


25 becomes valuable to developers who want to put houses, or shopping centers, or 


26 industrial parks on it. The GPs are not established to develop their lands, and they 


27 don't develop them. That is left to the developers who eventually buy the land from 


28 the GPs. 
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Furthennore, the Co-Tenancy Agreements by which the GPs hold fractional 


2 interests to their properties do not undercut the investors' ability to operate the GPs 


3 and sell their property at a profit. The Co-Tenancy Agreement plainly and expressly 


4 states that any individual partner in any of the co-tenant GPs can simply request a 


5 ballot to be issued not only within his/her own GP, but for that ballot to also be 


6 issued for a vote of all the members of all the other co-tenant GPs. Dkt. No. 210-1, 


7 § 3.5.1. Any individual investor has the ability to force a vote to be taken by 


8 his/her GP and also all of the co-tenant GPs on any business matter relevant to 


9 the GPs. 


10 It is actually a very simple process that gIVes each investor direct and 


1 I immediate ability to bring a matter of business to a full vote upon a mere request. 


12 There is no requirement that a member's GP first vote on the issue of whether a 


13 ballot request be sent to the other co-tenant GPs, and there is no requirement that 


14 each GP's investors must unanimously vote a certain way; all that is needed is that a 


15 simple majority of the investors in each co-tenant GP vote in favor of selling, etc. 


16 Contrary to what the Court believes in the Reconsideration Order, the Co-


17 Tenancy Agreements do not require that "hundreds, if not thousands of investors, 


18 would have to communicate and collaborate before a property may, for example, be 


19 sold." Docket No. 629, 6:20-23. Instead, all it takes is one investor to request that 


20 the co-tenant GPs be balloted, followed by the two GP secretaries distributing the 


21 ballots to the investors, followed by the investors (on their own) voting. There is no 


22 coordination necessary, and the investors are capable of doing this without guidance 


23 or instruction by Defendants. 


24 In the case of Rainbow Partners and Horizon Partners, Ms. Kemper located a 


25 brokerage, obtained an offer to list, and then initiated the ballot process whereby the 


26 investors in both co-tenant GPs were able to cast a vote on whether to list the 


27 property with that brokerage. A majority of the investors in both GPs voted in favor 


28 of listing their land for sale. Defendants had no involvement whatsoever with Ms. 
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Kemper's balloting, and it was only the Receiver's failure to sign the paperwork 


2 with the brokerage that has prevented the property from being listed for sale. 


3 Neither the SEC nor the Receiver has provided any evidence showing that the 


4 GP investors are incapable of running their GPs, ensuring that the GP bills are paid, 


5 or deciding when to sell their land and for how much. Therefore, the receivership 


6 over the GPs should be lifted immediately. 


7 


8 


9 


E. Whether Defendants Are Liable for Any Violations of Federal 
Securities Law is Irrelevant to Issue of Whether the GPs Should be 
in Receivership 


10 The Reconsideration Order is based on the Court's decision that the GP 


11 equity interests were securities. Docket No. 619, p. 5. The SEC and Receiver 


12 further argue that the GPs should be included in the receivership to protect them 


13 from Western's possible financial failure. However, as even the SEC 


14 acknowledges, "the GPs are separate entities/rom Western." 


15 The GPs have nothing to do with the lawsuit. The SEC has accused none of 


16 the GPs or investors of helping Schooler or Western hide money or commit fraud. 


17 No GP is named as a party, and no investor has been named either. Whether 


18 Defendants are found to have violated the law has nothing to do with whether the 


19 GPs own land, or whether the investors can run their GPs, protect their investments, 


20 and sell for a profit. 


21 The underlying factors remain the same whether the Receiver is there or not, 


22 whether the SEC wins its lawsuit - when will someone want to buy the land from 


23 the GPs, and for how much? There is nothing that needs to be done to maintain title 


24 to the property and eventually sell to another party that the GP investors can't do on 


25 their own, without the Receiver. 


26 


27 


F. Statement the GP Wants to be Heard in Open Court at the October 
10,2014 Hearing. 


28 The person submitting this brief wishes to be heard in open court at the 
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1 October 10,2014 hearing. 


2 


3 II. 


4 CONCLUSION 


5 Mohawk Mountain Partners respectfully request that this Court honor its 


6 partners' majority vote and modify the preliminary injunction order to be removed 


7 from the receivership. 


8 DATE: September 3,2014 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


Respectfully submitted, 


Oren A Zaslansky 
425 Warwick Ave. 
Cardiff by the Sea, CA 92007 
Tel. (858) 754-9295 
In Pro Per General Partner, 
Mohawk Mountain Partners 
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1 Gold Ridge Partners hereby submits the following brief in favor of removing 


2 the Court -appointed receivership over them and the other real estate general 


3 partnerships ("GPs") established by First Financial Planning Corporation d/bla 


4 Western Financial Planning Corporation ("Western") and Louis V. Schooler 


5 (collectively, "Defendants"), as authorized by the Court in its July 22, 2014 order 


6 reconsidering its earlier order of August 16, 2013 (Dkt. No. 629; hereafter 


7 "Reconsideration Order"). 


8 Arkady Bablumyan & Susanna Petrosyan, on behalf of Gold Ridge Partners, 


9 requests to be heard in open court at the hearing scheduled for October 10, 2014, 


10 and speak on behalf of Gold Ridge Partners for fifteen (15) minutes. 


11 I. 


12 ARGUMENT 


13 The receivership in this matter should be modified to exclude the GPs. By 


14 virtue of the express language of the Partnership Agreements and Partners' 


15 Representations executed by the investor-partners, the GPs are independent entities, 


16 completely separate from the Defendants in this litigation. Defendants have no 


17 control whatsoever over the GPs, because they cannot vote or nullify a vote. The 


18 GPs are perfectly capable of managing their properties and selling them for a profit. 


19 Whether Defendants are found liable for any violation of federal securities law is 


20 irrelevant to the issue of whether the GPs should remain in the receivership. While 


21 the Receiver and the SEC purport to act in the best interests of the GPs, they have 


22 failed to take adequate steps to determine what the interests of the investors are, and 


23 instead have made inaccurate factual representations to the Court regarding the 


24 powers and abilities of the investors to run their GPs and sell their property. Even 


25 though the investors are adults extremely capable of making their own decisions 


26 about their investments, the SEC and Receiver treat them like children. 


27 III 


1 
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1 


2 


A. The Bearing for the GPs Improperly Allows the GPs to be Heard 
Only after they are Placed in Receivership 


3 When the SEC first filed suit, it promised the Court that the GPs would be 


4 heard before they were placed in receivership. However, it has now been two years 


5 since the GPs were placed in receivership, and only now are they being provided a 


6 hearing, during which time the Receiver has had exclusive control of their property. 


7 The GPs have never been asked whether they wanted to be in the receivership in the 


8 first place. 


9 This hearing is not true "due process" for the GPs because the hearing should 


10 have been provided in the very beginning, before the Court took control of the GPs 


11 away from their investors and vested it in a receiver over whom the investors had no 


12 say whatsoever. 


13 B. The SEC and Receiver Have Made Inaccurate Factual 


14 Representations and Omissions of Fact 


15 Prior to the July 18, 2014 hearing that led to the Reconsideration Order, 


16 Nancy Kemper, an investor in two co-tenants GPs (Horizon Partners and Rainbow 


17 Partners) holding title to a residentially-zoned parcel in Las Vegas, obtained an offer 


18 from CB Richard Ellis, one of America's major real estate brokerages, to list the 


19 GPs' jointly-owned parcel for sale at $2.6 million, then circulated ballots to her 


20 fellow investors. Most of the investors in both partnerships voted to accept the 


21 brokerage's offer to list the GPs' jointly-owned parcel for sale. None of this was 


22 initiated, requested, or coordinated by Defendants. 


23 Even though these investors were able to initiate and conduct a balloting 


24 process, the Receiver did not sign the listing agreement with CB Richard Ellis, and 


25 the Court disregarded the Horizon Partners' and Rainbow Partners' votes on the 


26 grounds that the Receiver's counsel showed that "the listing price is ... severely 


27 overinflated" based on an "erroneous assumption that the property is zoned for 


28 commercial, as opposed to residential, use" and because "the Receiver spoke with a 
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1 listing agent who ... came up with a listing pnce that is based on the correct 


2 assumption that this property is zoned for residential use and that closely 


3 approximates the appraisal obtained by the Receiver." Docket No. 629, 7:1-9. 


4 The Receiver's counsel made an inaccurate factual misrepresentation and an 


5 omission of fact to the Court that resulted in the Reconsideration Order. First, the 


6 listing price report submitted by CB Richard Ellis, which was filed with the Court, 


7 correctly listed the current zoning and explained how the property was worth $2.6 


8 million based on the allowed uses for the zoning. 


9 Second, the Receiver submitted no documentation to the Court explaining 


10 how the listing agent reached hislher determination, and in fact, the Receiver did not 


11 even identify the listing agent on the record or in any court filings. The Court did 


12 not ask for any documents from the Receiver's broker or ask questions of the 


13 (unidentified) broker before issuing the Reconsideration Order. Several investors 


14 have since sent letters to the Receiver and the Court asking for the identity of the 


15 broker and the documents supporting that broker's estimate of value. 


16 More importantly, regardless of any appraised value, if the investors in a GP 


17 vote in favor of listing their land for sale, the GP's partnership agreement directs 


18 that the proposed action be carried out. The Receiver had no right not to sign the 


19 listing agreement just because he disagreed with the majority vote. 


20 


21 


Thus the Court's decision in the Reconsideration Order was based on wholly 


unreliable statements while disregarding a detailed analysis of value that was in the 


22 record, and therefore was clear error. 


23 C. Defendants Have No Control over the GPs or the Investors; the 


24 Receiver Now Possesses More Power than Defendants Ever Did 


25 Throughout this entire case, ever since it began, the SEC and Receiver have 


26 claimed that Defendants "control" the GPs. But Defendants do not "control" the 


27 GPs - the GP investors, and only the investors, control the GPs. Each GP's 


28 partnership agreement states that only the GP investor-partners control the GPs and 
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1 participate in the control, management, and direction of the GP. The investor-


2 partners can initiate matters for consideration by the partnership, including the 


3 distribution of information and requesting a vote of the partnership. The investor-


4 partners can vote to replace the Signatory Partner and Partnership Administrator if 


5 they wish, without having to provide a reason for replacing them. 


6 Although Defendants can and do own equity interests ill the GPs, the 


7 partnership agreements specifically provides that Defendants and their employees 


8 and agents cannot vote on any general partnership matters, including the sale of 


9 land. Thus Defendants, either on their own or by proxy, cannot vote on issues. Nor 


10 do Defendants possess any power to veto or refuse to honor a vote of the voting 


11 investors. Defendants share in the profits of the eventual resale of the raw land to 


12 developers, but they do not get to control when the land is to be sold, to whom, and 


13 for how much, because of their complete lack of control through voting. 


14 Neither the Receiver nor the SEC can exercise rights concerning assets that 


15 Defendants do not own and do not control. Those assets belong solely to the 


16 investor-partners who are empowered to vote. 


17 The GP investors, by virtue of retaining control by majority vote, are true 


18 general partners, not disguised limited partners. Yet, the imposition of the Receiver 


19 has stripped the investors of their powers. The investors had more ability to directly 


20 control, participate in, and influence their investment before the Receiver was 


21 imposed upon the GPs than they do now. By imposing the Receiver upon the GPs, 


22 the Court has turned the investors from general partners into limited partners 


23 dependent upon the whims of the Receiver's oversight, thereby creating a self-


24 fulfilling prophecy. 


25 Therefore, the Receiver must be removed from control of the GPs. 


26 III 


27 III 


28 III 


4 
""T 
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1 


2 


3 


4 


D. The Investors in the GPs Are Capable of Managing Their 
Partnerships and Property and Selling the Land for a Profit 
without the Receiver's Guidance or Control 


In the Reconsideration Order, the Court found that the GPs should remain in 


5 the receivership because of "day-to-day operations [that] are not as simple as the 


6 Court previously thought them to be," such as Western buying out dissatisfied 


7 investors' interests, Western loaning money to GPs for funding shortfalls, the 


8 presence of a water system on GPs' property, and persons residing rent-free on GP 


9 property. Docket No. 629,6:5-15. 


10 


11 


However, these matters are nothing new - the SEC and Receiver previously 


raised them unsuccessfully in 2013 when they opposed Defendants' motion to 


12 release the GPs from the receivership. The Receiver admitted that the "GPs may be 


13 able to hire somebody to perform some of these functions performed by Western 


14 (and possibly survive without others)." Docket No. 206 at 3. The GPs' partnership 


15 agreements show that the investors have always had the authority to hire people to 


16 perform the management functions, because the investors (but not Schooler or 


17 Western) can vote to fire the partnership secretaries and hire new ones. 


18 Therefore the Reconsideration Order is inappropriate because when the Court 


19 issued its order in 2013 to release the GPs from the receivership, the Court already 


20 knew what the GPs' regular operations were. Nothing has truly changed that makes 


21 


22 


23 


the continuation of an involuntary, unconsented receivership appropriate. 


The investors include people from all walks of life who are fully capable of 


making sure property taxes and insurance are paid each year and that an accountant 


24 is engaged to prepare Form K-l 'so It's no more complicated than when the 


25 investors pay their income taxes or the mortgage, property taxes and insurance on 


26 their own houses. The Court agreed when it issued the earlier order to release the 


27 GPs from the Receiver. The SEC and Receiver have not shown that the investors 


28 are incapable of performing those tasks. 
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1 Even for the handful of GPs that have residential tenants, a water system, or 


2 an eminent-domain lawsuit are present - and less than a dozen GPs have such issues 


3 - the investors can take action by voting on whether to have tenants reside on the 


4 premises, whether to hire someone to tend to the water system, whether to hire an 


5 attorney for the lawsuit, etc. If the tenants do not vacate the premises, the GP 


6 investors can vote to hire an attorney to bring an unlawful-detainer action against 


7 the tenants. The GP investors can vote to hire a manager to run the water system, or 


8 hire a lawyer to represent them in the eminent -domain lawsuit and ensure that they 


9 get as much money as possible from the government agency that plans to take their 


10 land for a road or a power plant. The SEC and Receiver have never provided any 


11 evidence that the investors are incapable of taking such action. And for the 


12 overwhelming majority of GPs that have neither a water system nor tenants, the 


13 operational requirements remain minimal: payment of taxes, insurance, and 


14 mortgages, and issuance of tax statements. 


15 Receivers are usually appointed to operate or manage a business when the 


16 business is being so mismanaged that investors' funds are at risk of being lost. 


17 However, when the business at issue consists of a general partnership with very 


18 simple routine activity and an asset that sits there and appreciates in value as nearby 


19 land is developed, there's nothing to mismanage. 


20 The SEC and Receiver claim that the land investments are somehow too 


21 complicated for the investors to run. But the SEC and Receiver continue to ignore 


22 that these investments are in raw land. It's dirt. There is no farming, ranching, or 


23 


24 


mining that takes place. There are no buildings to maintain, no rent to collect. The 


dirt sits there until such time as the surrounding area has developed, and then it 


25 becomes valuable to developers who want to put houses, or shopping centers, or 


26 industrial parks on it. The GPs are not established to develop their lands, and they 


27 don't develop them. That is left to the developers who eventually buy the land from 


28 the GPs. 
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1 Furthennore, the Co-Tenancy Agreements by which the GPs hold fractional 


2 interests to their properties do not undercut the investors' ability to operate the GPs 


3 and sell their property at a profit. The Co-Tenancy Agreement plainly and expressly 


4 states that any individual partner in any of the co-tenant GPs can simply request a 


5 ballot to be issued not only within hislher own GP, but for that ballot to also be 


6 issued for a vote of all the members of all the other co-tenant GPs. Dkt. No. 210-1, 


7 § 3.5.1. Any individual investor has the ability to force a vote to be taken by 


8 hislher GP and also all of the co-tenant GPs on any business matter relevant to 


9 the GPs. 


10 It is actually a very simple process that gIves each investor direct and 


11 immediate ability to bring a matter of business to a full vote upon a mere request. 


12 There is no requirement that a member's GP first vote on the issue of whether a 


13 ballot request be sent to the other co-tenant GPs, and there is no requirement that 


14 each GP's investors must unanimously vote a certain way; all that is needed is that a 


15 simple majority of the investors in each co-tenant GP vote in favor of selling, etc. 


16 Contrary to what the Court believes in the Reconsideration Order, the Co-


17 Tenancy Agreements do not require that "hundreds, if not thousands of investors, 


18 would have to communicate and collaborate before a property may, for example, be 


19 sold." Docket No. 629, 6:20-23. Instead, all it takes is one investor to request that 


20 the co-tenant GPs be balloted, followed by the two GP secretaries distributing the 


21 ballots to the investors, followed by the investors (on their own) voting. There is no 


22 coordination necessary, and the investors are capable of doing this without guidance 


23 or instruction by Defendants. 


24 In the case of Rainbow Partners and Horizon Partners, Ms. Kemper located a 


25 brokerage, obtained an offer to list, and then initiated the ballot process whereby the 


26 investors in both co-tenant GPs were able to cast a vote on whether to list the 


27 property with that brokerage. A majority of the investors in both GPs voted in favor 


28 of listing their land for sale. Defendants had no involvement whatsoever with Ms. 
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1 Kemper's balloting, and it was only the Receiver's failure to sign the paperwork 


2 with the brokerage that has prevented the property from being listed for sale. 


3 Neither the SEC nor the Receiver has provided any evidence showing that the 


4 GP investors are incapable of running their GPs, ensuring that the GP bills are paid, 


5 or deciding when to sell their land and for how much. Therefore, the receivership 


6 over the GPs should be lifted immediately. 


7 


8 


9 


E. Whether Defendants Are Liable for Any Violations of Federal 
Securities Law is Irrelevant to Issue of Whether the GPs Should be 
in Receivership 


10 The Reconsideration Order is based on the Court's decision that the GP 


11 equity interests were securities. Docket No. 619, p. 5. The SEC and Receiver 


12 further argue that the GPs should be included in the receivership to protect them 


13 from Western's possible financial failure. However, as even the SEC 


14 acknowledges, "the GPs are separate entities from Western." 


15 The GPs have nothing to do with the lawsuit. The SEC has accused none of 


16 the GPs or investors of helping Schooler or Western hide money or commit fraud. 


17 No GP is named as a party, and no investor has been named either. Whether 


18 Defendants are found to have violated the law has nothing to do with whether the 


19 GPs own land, or whether the investors can run their GPs, protect their investments, 


20 and sell for a profit. 


21 The underlying factors remain the same whether the Receiver is there or not, 


22 whether the SEC wins its lawsuit - when will someone want to buy the land from 


23 the GPs, and for how much? There is nothing that needs to be done to maintain title 


24 to the property and eventually sell to another party that the GP investors can't do on 


25 their own, without the Receiver. 


26 


27 


F. Statement the GP Wants to be Heard in Open Court at the October 
10,2014 Hearing. 


28 The person submitting this brief wishes to be heard in open court at the 
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1 whether the SEC wins its lawsuit - when will someone want to buy the land from 


2 the GPs, and for how much? There is nothing that needs to be done to maintain title 


3 to the property and eventually sell to another party that the GP investors can't do on 


4 their own, without the Receiver. 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


F. Statement the GP Wants to be Heard in Open Court at the October 
10, 2014 Hearing. 


The person submitting this brief wishes to be heard in open court at the October 10, 


2014 hearing. 


II. 


CONCLUSION 


Gold Ridge Partners respectfully request that this Court honor its partners' 


majority vote and modify the preliminary injunction order to be removed from the 


receivership. 
15 DATE: September 5, 2014 Respectfully submitted, 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


Arkady Bablumyan & Susanna 
2052 Via Alexandra 
Escondido, CA 92026 
Tel. (858)695-3007 
In Pro Per General Partner, 
Gold Ridge Partners 
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1 Lucas S. Curtolo 
2 1709 Kurtz 


Oceanside, CA 92054 
3 Tel. 619-990-9361 


4 
In Pro Per 


5 General Partner 
6 Crystal Clearwater Partners 
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SECURITIES AND EXCHANGE 
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v. 


LOUIS V. SCHOOLER and 
FIRST FINANCIAL PLANNING 
CORPORATION d/b/a WESTERN 
FINANCIAL PLANNING 
CORPORA TION, 


Defendants. 
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BRIEF OF CRYSTAL CLEARWATER 
PARTNERS IN SUPPORT OF 
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ORDER TO REMOVE THE REAL 
ESTATE GENERAL PARTNERSHIPS 
FROM THE RECEIVERSHIP 
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Judge: Hon. Gonzalo P. Curiel 
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Crystal Clearwater Partners hereby submits the following brief in favor of 


2 removing the Court-appointed receivership over them and the other real estate 


3 general partnerships ("GPs") established by First Financial Planning Corporation 


4 dlbla Western Financial Planning Corporation ("Western") and Louis V. Schooler 


5 ( collectively, "Defendants"), as authorized by the Court in its July 22, 2014 order 


6 reconsidering its earlier order of August 16, 2013 (Dkt. No. 629; hereafter 


7 "Reconsideration Order"). 


8 Lucas S. Curtolo, on behalf of Crystal Clearwater Partners, requests to be 


9 heard in open court at the hearing scheduled for October 10, 2014, and speak on 


10 behalf of Osprey Partners for fifteen (15) minutes. 


11 I. 


12 ARGUMENT 


13 The receivership in this matter should be modified to exclude the GPs. By 


14 virtue of the express language of the Partnership Agreements and Partners' 


15 Representations executed by the investor-partners, the GPs are independent entities, 


16 completely separate from the Defendants in this litigation. Defendants have no 


17 control whatsoever over the GPs, because they cannot vote or nullifY a vote. The 


18 GPs are perfectly capable of managing their properties and selling them for a profit. 


19 Whether Defendants are found liable for any violation of federal securities law is 


20 irrelevant to the issue of whether the GPs should remain in the receivership. While 


21 the Receiver and the SEC purport to act in the best interests of the GPs, they have 


22 failed to take adequate steps to determine what the interests of the investors are, and 


23 instead have made inaccurate factual representations to the Court regarding the 


24 powers and abilities of the investors to run their GPs and sell their property. Even 


25 though the investors are adults extremely capable of making their own decisions 


26 about their investments, the SEC and Receiver treat them like children. 


27 III 


28 III 
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A. 


2 


The Hearing for the GPs Improperly Allows the GPs to be Heard 
Only after they are Placed in Receivership 


3 When the SEC first filed suit, it promised the Court that the GPs would be 


4 heard before they were placed in receivership. However, it has now been two years 


5 since the GPs were placed in receivership, and only now are they being provided a 


6 hearing, during which time the Receiver has had exclusive control of their property. 


7 The GPs have never been asked whether they wanted to be in the receivership in the 


8 first place. 


9 This hearing is not true "due process" for the GPs because the hearing should 


10 have been provided in the very beginning, before the Court took control of the GPs 


11 away from their investors and vested it in a receiver over whom the investors had no 


12 say whatsoever. 


13 


14 


B. The SEC and Receiver Have Made Inaccurate Factual 
Representations and Omissions of Fact 


15 Prior to the July 18, 2014 hearing that led to the Reconsideration Order, 


16 Nancy Kemper, an investor in two co-tenants GPs (Horizon Partners and Rainbow 


17 Partners) holding title to a residentially-zoned parcel in Las Vegas, obtained an offer 


18 from CB Richard Ellis, one of America's major real estate brokerages, to list the 


19 GPs' jointly-owned parcel for sale at $2.6 million, then circulated ballots to her 


20 fellow investors. Most of the investors in both partnerships voted to accept the 


21 brokerage's offer to list the GPs' jointly-owned parcel for sale. None of this was 


22 initiated, requested, or coordinated by Defendants. 


23 Even though these investors were able to initiate and conduct a balloting 


24 process, the Receiver did not sign the listing agreement with CB Richard Ellis, and 


25 the Court disregarded the Horizon Partners' and Rainbow Partners' votes on the 


26 grounds that the Receiver's counsel showed that "the listing price is ... severely 


27 overinflated" based on an "erroneous assumption that the property is zoned for 


28 commercial, as opposed to residential, use" and because "the Receiver spoke with a 


2 


Case 3:12-cv-02164-GPC-JMA   Document 671   Filed 09/09/14   Page 3 of 10







listing agent who ... came up with a listing pnce that is based on the correct 


2 assumption that this property is zoned for residential use and that closely 


3 approximates the appraisal obtained by the Receiver." Docket No. 629, 7:1-9. 


4 The Receiver's counsel made an inaccurate factual misrepresentation and an 


5 omission of fact to the Court that resulted in the Reconsideration Order. First, the 


6 listing price report submitted by CB Richard Ellis, which was filed with the Court, 


7 correctly listed the current zoning and explained how the property was worth $2.6 


8 million based on the allowed uses for the zoning. 


9 Second, the Receiver submitted no documentation to the Court explaining 


10 how the listing agent reached his/her determination, and in fact, the Receiver did not 


11 even identify the listing agent on the record or in any court filings. The Court did 


12 not ask for any documents from the Receiver's broker or ask questions of the 


13 (unidentified) broker before issuing the Reconsideration Order. Several investors 


14 have since sent letters to the Receiver and the Court asking for the identity of the 


15 broker and the documents supporting that broker's estimate of value. 


16 More importantly, regardless of any appraised value, if the investors in a OP 


17 vote in favor of listing their land for sale, the OP's partnership agreement directs 


18 that the proposed action be carried out. The Receiver had no right not to sign the 


19 listing agreement just because he disagreed with the maj ority vote. 


20 Thus the Court's decision in the Reconsideration Order was based on wholly 


21 unreliable statements while disregarding a detailed analysis of value that was in the 


22 record, and therefore was clear error. 


23 


24 


C. Defendants Have No Control over the GPs or the Investors; the 
Receiver Now Possesses More Power than Defendants Ever Did 


25 Throughout this entire case, ever since it began, the SEC and Receiver have 


26 claimed that Defendants "control" the OPs. But Defendants do not "control" the 


27 OPs - the OP investors, and only the investors, control the OPs. Each OP's 


28 partnership agreement states that only the OP investor-partners control the OPs and 
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participate in the control, management, and direction of the GP. The investor-


2 partners can initiate matters for consideration by the partnership, including the 


3 distribution of information and requesting a vote of the partnership. The investor-


4 partners can vote to replace the Signatory Partner and Partnership Administrator if 


5 they wish, without having to provide a reason for replacing them. 


6 Although Defendants can and do own equity interests III the GPs, the 


7 partnership agreements specifically provides that Defendants and their employees 


8 and agents cannot vote on any general partnership matters, including the sale of 


9 land. Thus Defendants, either on their own or by proxy, cannot vote on issues. Nor 


10 do Defendants possess any power to veto or refuse to honor a vote of the voting 


11 investors. Defendants share in the profits of the eventual resale of the raw land to 


12 developers, but they do not get to control when the land is to be sold, to whom, and 


13 for how much, because of their complete lack of control through voting. 


14 Neither the Receiver nor the SEC can exercise rights concerning assets that 


15 Defendants do not own and do not control. Those assets belong solely to the 


16 investor-partners who are empowered to vote. 


17 The GP investors, by virtue of retaining control by majority vote, are true 


18 general partners, not disguised limited partners. Yet, the imposition of the Receiver 


19 has stripped the investors of their powers. The investors had more ability to directly 


20 control, participate in, and influence their investment before the Receiver was 


21 imposed upon the GPs than they do now. By imposing the Receiver upon the GPs, 


22 the Court has turned the investors from general partners into limited partners 


23 dependent upon the whims of the Receiver's oversight, thereby creating a self-


24 fulfilling prophecy. 


25 


26 III 


27 III 


28 III 


Therefore, the Receiver must be removed from control of the GPs. 
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2 


3 


4 


D. The Investors in the GPs Are Capable of Managing Their 
Partnerships and Property and Selling the Land for a Profit 
without the Receiver's Guidance or Control 


In the Reconsideration Order, the Court found that the GPs should remain in 


5 the receivership because of "day-to-day operations [that] are not as simple as the 


6 


7 


8 


Court previously thought them to be," such as Western buying out dissatisfied 


investors' interests, Western loaning money to GPs for funding shortfalls, the 


presence of a water system on GPs' property, and persons residing rent-free on GP 


9 property. Docket No. 629, 6:5-15. 


10 


11 


However, these matters are nothing new - the SEC and Receiver previously 


raised them unsuccessfully in 2013 when they opposed Defendants' motion to 


12 release the GPs from the receivership. The Receiver admitted that the "GPs may be 


13 


14 


15 


able to hire somebody to perform some of these functions performed by Western 


(and possibly survive without others)." Docket No. 206 at 3. The GPs' partnership 


agreements show that the investors have always had the authority to hire people to 


16 perform the management functions, because the investors (but not Schooler or 


17 


18 


Western) can vote to fire the partnership secretaries and hire new ones. 


Therefore the Reconsideration Order is inappropriate because when the Court 


19 issued its order in 2013 to release the GPs from the receivership, the Court already 


20 knew what the GPs' regular operations were. Nothing has truly changed that makes 


21 


22 


23 


24 


25 


the continuation of an involuntary, unconsented receivership appropriate. 


The investors include people from all walks of life who are fully capable of 


making sure property taxes and insurance are paid each year and that an accountant 


is engaged to prepare Form K-1 'so It's no more complicated than when the 


investors pay their income taxes or the mortgage, property taxes and insurance on 


26 their own houses. The Court agreed when it issued the earlier order to release the 


27 


28 


GPs from the Receiver. The SEC and Receiver have not shown that the investors 


are incapable of performing those tasks. 
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Even for the handful of GPs that have residential tenants, a water system, or 


2 an eminent-domain lawsuit are present - and less than a dozen GPs have such issues 


3 - the investors can take action by voting on whether to have tenants reside on the 


4 premises, whether to hire someone to tend to the water system, whether to hire an 


5 attorney for the lawsuit, etc. If the tenants do not vacate the premises, the GP 


6 investors can vote to hire an attorney to bring an unlawful-detainer action against 


7 the tenants. The GP investors can vote to hire a manager to run the water system, or 


8 hire a lawyer to represent them in the eminent-domain lawsuit and ensure that they 


9 get as much money as possible from the government agency that plans to take their 


10 land for a road or a power plant. The SEC and Receiver have never provided any 


11 evidence that the investors are incapable of taking such action. And for the 


12 overwhelming majority of GPs that have neither a water system nor tenants, the 


13 operational requirements remain minimal: payment of taxes, insurance, and 


14 mortgages, and issuance of tax statements. 


15 Receivers are usually appointed to operate or manage a business when the 


16 business is being so mismanaged that investors' funds are at risk of being lost. 


17 However, when the business at issue consists of a general partnership with very 


18 simple routine activity and an asset that sits there and appreciates in value as nearby 


19 land is developed, there's nothing to mismanage. 


20 The SEC and Receiver claim that the land investments are somehow too 


21 complicated for the investors to run. But the SEC and Receiver continue to ignore 


22 that these investments are in raw land. It's dirt. There is no farming, ranching, or 


23 mining that takes place. There are no buildings to maintain, no rent to collect. The 


24 dirt sits there until such time as the surrounding area has developed, and then it 


25 becomes valuable to developers who want to put houses, or shopping centers, or 


26 industrial parks on it. The GPs are not established to develop their lands, and they 


27 don't develop them. That is left to the developers who eventually buy the land from 


28 the GPs. 
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Furthermore, the Co-Tenancy Agreements by which the OPs hold fractional 


2 interests to their properties do not undercut the investors' ability to operate the OPs 


3 and sell their property at a profit. The Co-Tenancy Agreement plainly and expressly 


4 states that any individual partner in any of the co-tenant GPs can simply request a 


5 ballot to be issued not only within his/her own OP, but for that ballot to also be 


6 issued for a vote of all the members of all the other co-tenant OPs. Dkt. No. 210-1, 


7 § 3.5.l. Any individual investor has the ability to force a vote to be taken by 


8 his/her GP and also all of the co-tenant GPs on any business matter relevant to 


9 the GPs. 


10 It is actually a very simple process that gIves each investor direct and 


11 immediate ability to bring a matter of business to a full vote upon a mere request. 


12 There is no requirement that a member's OP first vote on the issue of whether a 


13 ballot request be sent to the other co-tenant OPs, and there is no requirement that 


14 each GP's investors must unanimously vote a certain way; all that is needed is that a 


15 simple majority of the investors in each co-tenant GP vote in favor of selling, etc. 


16 Contrary to what the Court believes in the Reconsideration Order, the Co-


17 Tenancy Agreements do not require that "hundreds, if not thousands of investors, 


18 would have to communicate and collaborate before a property may, for example, be 


19 sold." Docket No. 629, 6:20-23. Instead, all it takes is one investor to request that 


20 the co-tenant GPs be balloted, followed by the two GP secretaries distributing the 


21 ballots to the investors, followed by the investors (on their own) voting. There is no 


22 coordination necessary, and the investors are capable of doing this without guidance 


23 or instruction by Defendants. 


24 In the case of Rainbow Partners and Horizon Partners, Ms. Kemper located a 


25 brokerage, obtained an offer to list, and then initiated the ballot process whereby the 


26 investors in both co-tenant GPs were able to cast a vote on whether to list the 


27 property with that brokerage. A majority of the investors in both GPs voted in favor 


28 of listing their land for sale. Defendants had no involvement whatsoever with Ms. 
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1 Kemper's balloting, and it was only the Receiver's failure to sign the paperwork 


2 with the brokerage that has prevented the property from being listed for sale. 


3 Neither the SEC nor the Receiver has provided any evidence showing that the 


4 GP investors are incapable of running their GPs, ensuring that the GP bills are paid, 


5 or deciding when to sell their land and for how much. Therefore, the receivership 


6 over the GPs should be lifted immediately. 


7 E. Whether Defendants Are Liable for Any Violations of Federal 


8 Securities Law is Irrelevant to Issue of Whether the GPs Should be 
in Receivership 


9 


10 The Reconsideration Order is based on the Court's decision that the GP 


11 equity interests were securities. Docket No. 619, p. 5. The SEC and Receiver 


12 further argue that the GPs should be included in the receivership to protect them 


13 from Western's possible financial failure. However, as even the SEC 


14 acknowledges, "the GPs are separate entities/rom Western." 


I 5 The GPs have nothing to do with the lawsuit. The SEC has accused none of 


16 the GPs or investors of helping Schooler or Western hide money or commit fraud. 


17 No GP is named as a party, and no investor has been named either. Whether 


18 Defendants are found to have violated the law has nothing to do with whether the 


19 GPs own land, or whether the investors can run their GPs, protect their investments, 


20 and sell for a profit. 


21 The underlying factors remain the same whether the Receiver is there or not, 


22 whether the SEC wins its lawsuit - when will someone want to buy the land from 


23 the GPs, and for how much? There is nothing that needs to be done to maintain title 


24 to the property and eventually sell to another party that the GP investors can't do on 


25 their own, without the Receiver. 


26 


27 


F. Statement the GP Wants to be Heard in Open Court at the October 
10,2014 Hearing. 


28 The person submitting this brief wishes to be heard in open court at the 
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October 10, 2014 hearing. 


2 


3 a 
4 CONCLUSION 


5 Crystal Clearwater Partners respectfully request that this Court honor its 


6 partners' majority vote and modify the preliminary injunction order to be removed 


7 from the receivership. 


8 DATE: September 3, 2014 


9 


10 


11 


12 


l3 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


Respectfully submitted, 


~ ~~ 
1709 Kurtz 
Oceanside, CA 92054 
Tel. 619-990-9361 


In Pro Per General Partner, 
Crystal Clearwater Partners 
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UNITED STATES DISTRICT COURT


SOUTHERN DISTRICT OF CALIFORNIA


SECURITIES AND EXCHANGE
COMMISSION,


Plaintiff,


CASE NO. 3:12-cv-2164-GPC-JMA


ORDER SETTING BRIEFING
SCHEDULE


v.


LOUIS V. SCHOOLER and FIRST
FINANCIAL PLANNING
CORPORATION, dba Western
Financial Planning Corporation,


Defendants.


Plaintiff filed a motion for partial summary judgment on September 10, 2014.


(ECF No. 685.) Accordingly, IT IS HEREBY ORDERED that any opposition shall be


filed on or before November 7, 2014. Any reply shall be filed on or before November


21, 2014. A hearing is set on December 19, 2014, at 1:30 p.m. in Courtroom 2D.


IT IS SO ORDERED.


DATED:  September 10, 2014


HON. GONZALO P. CURIEL
United States District Judge


- 1 - 3:12-cv-2164-GPC-JMA
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1 Curtis Johnson 
2 1624 Hillsborough St. 


Chula Vista, CA 91913 
3 Tel. (619) 261-4023 


4 
In Pro Per 


5 General Partner 
6 Wild Horse Partners 


FILED 
SEP 11 2014 11....--_ ... _ ... _._ . ..-


CLERK U.S. DISTRICT COURT 
SOUTH N DISi;:;ICT OF CALIFORNIA 
BY DEPUTY 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF CALIFORNIA 
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SECURITIES AND EXCHANGE 
COMMISSION, 


Plaintiff, 


v. 


LOUIS V. SCHOOLER and 
FIRST FINANCIAL PLANNING 
CORPORATION d/b/a WESTERN 
FINANCIAL PLANNING 
CORPORATION, 


Defendants. 


Case No. 12 CV 2164 GPC JMA 


BRIEF OF WILD HORSE PARTNERS 
IN SUPPORT OF MODIFICATION 
OF THE PRELIMINARY 
INJUNCTION ORDER TO REMOVE 
THE REAL ESTATE GENERAL 
PARTNERSHIPS FROM THE 
RECEIVERSHIP 


Date: October 10, 2014 
Time: 1:30 p.m. 
Courtroom: 2D 
Judge: Hon. Gonzalo P. Curiel 


ORAL ARGUMENT REQUESTED 
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1 Wild Horse Partners hereby submits the following brief in favor of removing 


2 the Court-appointed receivership over them and the other real estate general 


3 partnerships ("GPs") established by First Financial Planning Corporation d/bla 


4 Western Financial Planning Corporation ("Western") and Louis V. Schooler 


5 (collectively, "Defendants"), as authorized by the Court in its July 22, 2014 order 


6 reconsidering its earlier order of August 16, 2013 (Dkt. No. 629; hereafter 


7 "Reconsideration Order"). 


8 Curtis Johnson, on behalf of Desert View Partners, requests to be heard in 


9 open court at the hearing scheduled for October 10, 2014, and speak on behalf of 


10 Wild Horse Partners for fifteen (15) minutes. 


11 I. 


12 ARGUMENT 


13 The receivership in this matter should be modified to exclude the GPs. By 


·14 virtue of the express language of the Partnership Agreements and Partners' 


15 Representations executed by the investor-partners, the GPs are independent entities, 


16 completely separate from the Defendants in this litigation. Defendants have no 


17 control whatsoever over the GPs, because they cannot vote or nullify a vote. The 


18 GPs are perfectly capable of managing their properties and selling them for a profit. 


19 Whether Defendants are found liable for any violation of federal securities law is 


20 irrelevant to the issue of whether the GPs should remain in the receivership. While 


21 the Receiver and the SEC purport to act in the best interests of the GPs, they have 


22 failed to take adequate steps to determine what the interests of the investors are, and 


23 instead have made inaccurate factual representations to the Court regarding the 


24 powers and abilities of the investors to run their GPs and sell their property. Even 


25 though the investors are adults extremely capable of making their own decisions 


26 about their investments, the SEC and Receiver treat them like children. 


27 III 


28 III 
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1 


2 


A. The Hearing for the GPs Improperly Allows the GPs to be Heard 
Only after they are Placed in Receivership 


3 When the SEC first filed suit, it promised the Court that the GPs would be 


4 heard before they were placed in receivership. However, it has now been two years 


5 since the GPs were placed in receivership, and only now are they being provided a 


6 hearing, during which time the Receiver has had exclusive control of their property. 


7 The GPs have never been asked whether they wanted to be in the receivership in the 


8 first place. 


9 This hearing is not true "due process" for the GPs because the hearing should 


10 have been provided in the very beginning, before the Court took control of the GPs 


11 away from their investors and vested it in a receiver over whom the investors had no 


12 say whatsoever. 


13 


14 


B. The SEC and Receiver Have Made Inaccurate Factual 
Representations and Omissions of Fact 


15 Prior to the July 18, 2014 hearing that led to the Reconsideration Order, 


16 Nancy Kemper, an investor in two co-tenants GPs (Horizon Partners and Rainbow 


17 Partners) holding title to a residentially-zoned parcel in Las Vegas, obtained an offer 


18 from CB Richard Ellis, one of America's major real estate brokerages, to list the 


19 GPs' jointly-owned parcel for sale at $2.6 million, then circulated ballots to her 


20 fellow investors. Most of the investors in both partnerships voted to accept the 


21 brokerage's offer to list the GPs' jointly-owned parcel for sale. None of this was 


22 initiated, requested, or coordinated by Defendants. 


23 Even though these investors were able to initiate and conduct a balloting 


24 process, the Receiver did not sign the listing agreement with CB Richard Ellis, and 


25 the Court disregarded the Horizon Partners' and Rainbow Partners' votes on the 


26 grounds that the Receiver's counsel showed that "the listing price is ... severely 


27 overinflated" based on an "erroneous assumption that the property is zoned for 


28 commercial, as opposed to residential, use" and because "the Receiver spoke with a 


2 
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1 listing agent who ... came up with a listing pnce that is based on the correct 


2 assumption that this property is zoned for residential use and that closely 


3 approximates the appraisal obtained by the Receiver." Docket No. 629, 7: 1-9. 


4 The Receiver's counsel made an inaccurate factual misrepresentation and an 


5 omission of fact to the Court that resulted in the Reconsideration Order. First, the 


6 listing price report submitted by CB Richard Ellis, which was filed with the Court, 


7 correctly listed the current zoning and explained how the property was worth $2.6 


8 million based on the allowed uses for the zoning. 


9 Second, the Receiver submitted no documentation to the Court explaining 


10 how the listing agent reached hislher determination, and in fact, the Receiver did not 


11 even identify the listing agent on the record or in any court filings. The Court did 


12 not ask for any documents from the Receiver's broker or ask questions of the 


13 (unidentified) broker before issuing the Reconsideration Order. Several investors 


14 have since sent letters to the Receiver and the Court asking for the identity of the 


15 broker and the documents supporting that broker's estimate of value. 


16 More importantly, regardless of any appraised value, if the investors in a GP 


17 vote in favor of listing their land for sale, the GP's partnership agreement directs 


18 that the proposed action be carried out. The Receiver had no right not to sign the 


19 listing agreement just because he disagreed with the majority vote. 


20 Thus the Court's decision in the Reconsideration Order was based on wholly 


21 unreliable statements while disregarding a detailed analysis of value that was in the 


22 record, and therefore was clear error. 


23 


24 


C. Defendants Have No Control over the GPs or the Investors; the 
Receiver Now Possesses More Power than Defendants Ever Did 


25 Throughout this entire case, ever since it began, the SEC and Receiver have 


26 claimed that Defendants "control" the GPs. But Defendants do not "control" the 


27 GPs - the OP investors, and only the investors, control the OPs. Each OP's 


28 partnership agreement states that only the GP investor-partners control the GPs and 


3 


Case 3:12-cv-02164-GPC-JMA   Document 693   Filed 09/11/14   Page 4 of 10







1 participate in the control, management, and direction of the GP. The investor-


2 partners can initiate matters for consideration by the partnership, including the 


3 distribution of information and requesting a vote of the partnership. The investor-


4 partners can vote to replace the Signatory Partner and Partnership Administrator if 


5 they wish, without having to provide a reason for replacing them. 


6 Although Defendants can and do own equity interests m the GPs, the 


7 partnership agreements specifically provides that Defendants and their employees 


8 and agents cannot vote on any general partnership matters, including the sale of 


9 land. Thus Defendants, either on their own or by proxy, cannot vote on issues. Nor 


10 do Defendants possess any power to veto or refuse to honor a vote of the voting 


11 


12 


investors. Defendants share in the profits of the eventual resale of the raw land to 


developers, but they do not get to control when the land is to be sold, to whom, and 


13 for how much, because of their complete lack of control through voting. 


14 Neither the Receiver nor the SEC can exercise rights concerning assets that 


15 Defendants do not own and do not control. Those assets belong solely to the 


16 investor-partners who are empowered to vote. 


17 The GP investors, by virtue of retaining control by majority vote, are true 


18 general partners, not disguised limited partners. Yet, the imposition of the Receiver 


19 has stripped the investors of their powers. The investors had more ability to directly 


20 control, participate in, and influence their investment before the Receiver was 


21 imposed upon the GPs than they do now. By imposing the Receiver upon the GPs, 


22 the Court has turned the investors from general partners into limited partners 


23 dependent upon the whims of the Receiver's oversight, thereby creating a self-


24 fulfilling prophecy. 


25 


26 III 


27 /II 


28 /II 


Therefore, the Receiver must be removed from control of the GPs. 
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1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


D. The Investors in the GPs Are Capable of Managing Their 
Partnerships and Property and Selling the Land for a Profit 
without the Receiver's Guidance or Control 


In the Reconsideration Order, the Court found that the GPs should remain in 


the receivership because of "day-to-day operations [that] are not as simple as the 


Court previously thought them to be," such as Western buying out dissatisfied 


investors' interests, Western loaning money to GPs for funding shortfalls, the 


presence of a water system on GPs' property, and persons residing rent-free on GP 


property. Docket No. 629, 6:5-15. 


However, these matters are nothing new - the SEC and Receiver previously 


raised them unsuccessfully in 2013 when they opposed Defendants' motion to 


release the GPs from the receivership. The Receiver admitted that the "GPs may be 


able to hire somebody to perform some of these functions performed by Western 


(and possibly survive without others)." Docket No. 206 at 3. The GPs' partnership 


agreements show that the investors have always had the authority to hire people to 


perform the management functions, because the investors (but not Schooler or 


Western) can vote to fire the partnership secretaries and hire new ones. 


Therefore the Reconsideration Order is inappropriate because when the Court 


issued its order in 2013 to release the GPs from the receivership, the Court already 


20 knew what the GPs' regular operations were. Nothing has truly changed that makes 


21 


22 


23 


the continuation of an involuntary, unconsented receivership appropriate. 


The investors include people from all walks of life who are fully capable of 


making sure property taxes and insurance are paid each year and that an accountant 


24 is engaged to prepare Form K-1 'so It's no more complicated than when the 


25 


26 


27 


28 


investors pay their income taxes or the mortgage, property taxes and insurance on 


their own houses. The Court agreed when it issued the earlier order to release the 


GPs from the Receiver. The SEC and Receiver have not shown that the investors 


are incapable of performing those tasks. 
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1 Even for the handful of GPs that have residential tenants, a water system, or 


2 an eminent-domain lawsuit are present - and less than a dozen GPs have such issues 


3 - the investors can take action by voting on whether to have tenants reside on the 


4 premises, whether to hire someone to tend to the water system, whether to hire an 


5 attorney for the lawsuit, etc. If the tenants do not vacate the premises, the GP 


6 investors can vote to hire an attorney to bring an unlawful-detainer action against 


7 the tenants. The GP investors can vote to hire a manager to run the water system, or 


8 hire a lawyer to represent them in the eminent-domain lawsuit and ensure that they 


9 get as much money as possible from the government agency that plans to take their 


10 land for a road or a power plant. The SEC and Receiver have never provided any 


11 evidence that the investors are incapable of taking such action. And for the 


12 overwhelming majority of GPs that have neither a water system nor tenants, the 


13 operational requirements remain minimal: payment of taxes, insurance, and 


14 mortgages, and issuance of tax statements. 


15 Receivers are usually appointed to operate or manage a business when the 


16 business is being so mismanaged that investors' funds are at risk of being lost. 


17 


18 


19 


However, when the business at issue consists of a general partnership with very 


simple routine activity and an asset that sits there and appreciates in value as nearby 


land is developed, there's nothing to mismanage. 


20 The SEC and Receiver claim that the land investments are somehow too 


21 complicated for the investors to run. But the SEC and Receiver continue to ignore 


22 that these investments are in raw land. It's dirt. There is no farming, ranching, or 


23 mining that takes place. There are no buildings to maintain, no rent to collect. The 


24 dirt sits there until such time as the surrounding area has developed, and then it 


25 becomes valuable to developers who want to put houses, or shopping centers, or 


26 industrial parks on it. The GPs are not established to develop their lands, and they 


27 don't develop them. That is left to the developers who eventually buy the land from 


28 the GPs. 


6 


Case 3:12-cv-02164-GPC-JMA   Document 693   Filed 09/11/14   Page 7 of 10







1 Furthermore, the Co-Tenancy Agreements by which the GPs hold fractional 


2 interests to their properties do not undercut the investors' ability to operate the GPs 


3 and sell their property at a profit. The Co-Tenancy Agreement plainly and expressly 


4 states that any individual partner in any of the co-tenant GPs can simply request a 


5 ballot to be issued not only within hislher own GP, but for that ballot to also be 


6 issued for a vote of all the members of all the other co-tenant GPs. Dkt. No. 210-1, 


7 § 3.5.1. Any individual investor has the ability to force a vote to be taken by 


8 his/her GP and also all of the co-tenant GPs on any business matter relevant to 


9 the GPs. 


10 It is actually a very simple process that gIVes each investor direct and 


11 immediate ability to bring a matter of business to a full vote upon a mere request. 


12 There is no requirement that a member's GP first vote on the issue of whether a 


13 ballot request be sent to the other co-tenant GPs, and there is no requirement that 


14 each GP's investors must unanimously vote a certain way; all that is needed is that a 


15 simple majority of the investors in each co-tenant GP vote in favor of selling, etc. 


16 Contrary to what the Court believes in the Reconsideration Order, the Co-


17 Tenancy Agreements do not require that "hundreds, if not thousands of investors, 


18 would have to communicate and collaborate before a property may, for example, be 


19 sold." Docket No. 629, 6:20-23. Instead, all it takes is one investor to request that 


20 the co-tenant GPs be balloted, followed by the two GP secretaries distributing the 


21 ballots to the investors, followed by the investors (on their own) voting. There is no 


22 coordination necessary, and the investors are capable of doing this without guidance 


23 or instruction by Defendants. 


24 In the case of Rainbow Partners and Horizon Partners, Ms. Kemper located a 


25 brokerage, obtained an offer to list, and then initiated the ballot process whereby the 


26 investors in both co-tenant GPs were able to cast a vote on whether to list the 


27 property with that brokerage. A majority of the investors in both GPs voted in favor 


28 of listing their land for sale. Defendants had no involvement whatsoever with Ms. 
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1 Kemper's balloting, and it was only the Receiver's failure to sign the paperwork 


2 with the brokerage that has prevented the property from being listed for sale. 


3 Neither the SEC nor the Receiver has provided any evidence showing that the 


4 GP investors are incapable of running their GPs, ensuring that the GP bills are paid, 


5 or deciding when to sell their land and for how much. Therefore, the receivership 


6 


7 


8 


9 


over the GPs should be lifted immediately. 


E. Whether Defendants Are Liable for Any Violations of Federal 
Securities Law is Irrelevant to Issue of Whether the GPs Should be 
in Receivership 


10 The Reconsideration Order is based on the Court's decision that the GP 


11 equity interests were securities. Docket No. 619, p. 5. The SEC and Receiver 


12 further argue that the GPs should be included in the receivership to protect them 


13 from Western's possible financial failure. However, as even the SEC 


14 acknowledges, "the GPs are separate entities from Western." 


15 The GPs have nothing to do with the lawsuit. The SEC has accused none of 


16 the GPs or investors of helping Schooler or Western hide money or commit fraud. 


17 No GP is named as a party, and no investor has been named either. Whether 


18 Defendants are found to have violated the law has nothing to do with whether the 


19 GPs own land, or whether the investors can run their GPs, protect their investments, 


20 and sell for a profit. 


21 The underlying factors remain the same whether the Receiver is there or not, 


22 whether the SEC wins its lawsuit - when will someone want to buy the land from 


23 the GPs, and for how much? There is nothing that needs to be done to maintain title 


24 to the property and eventually sell to another party that the GP investors can't do on 


25 their own, without the Receiver. 


26 


27 


F. Statement the GP Wants to be Heard in Open Court at the October 
10, 2014 Hearing. 


28 The person SUbmitting this brief wishes to be heard in open court at the 
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1 October 10, 2014 hearing. 


2 


3 II. 


4 CONCLUSION 


5 Wild Horse Partners respectfully request that this Court honor its partners' 


6 majority vote and modify the preliminary injunction order to be removed from the 


7 receivership. 


8 DATE: September 6, 2014 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


Respectfully submitted, 


Curtis Johns 
1624 Hillsbb ough St. 
Chula Vista, CA 91913 
Tel. (619) 261-4023 
In Pro Per General Partner, 
Wild Horse Partners 


9 


Case 3:12-cv-02164-GPC-JMA   Document 693   Filed 09/11/14   Page 10 of 10








1 Curtis Johnson 
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In Pro Per 


5 General Partner 
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SECURITIES AND EXCHANGE 
COMMISSION, 


Plaintiff, 


v. 


LOUIS V. SCHOOLER and 
FIRST FINANCIAL PLANNING 
CORPORATION d/b/a WESTERN 
FINANCIAL PLANNING 
CORPORATION, 


Defendants. 


Case No. 12 CV 2164 GPC JMA 


BRIEF OF DESERT VIEW 
PARTNERS IN SUPPORT OF 
MODIFICATION OF THE 
PRELIMINARY INJUNCTION 
ORDER TO REMOVE THE REAL 
ESTATE GENERAL PARTNERSmpS 
FROM THE RECEIVERSHIP 


Date: October 10, 2014 
Time: 1:30 p.m. 
Courtroom: 2D 
Judge: Hon. Gonzalo P. Curiel 


ORAL ARGUMENT REQUESTED 
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1 Desert View Partners hereby submits the following brief in favor of removing 


2 the Court-appointed receivership over them and the other real estate general 


3 partnerships ("GPs") established by First Financial Planning Corporation d/bla 


4 Western Financial Planning Corporation ("Western") and Louis V. Schooler 


5 (collectively, "Defendants"), as authorized by the Court in its July 22, 2014 order 


6 reconsidering its earlier order of August 16, 2013 (Dkt. No. 629~ hereafter 


7 "Reconsideration Order"). 


8 Curtis Johnson, on behalf of Desert View Partners, requests to be heard in 


9 open court at the hearing scheduled for October 10, 2014, and speak on behalf of 


10 Desert View Partners for fifteen (15) minutes. 


11 I. 


12 ARGUMENT 


13 The receivership in this matter should be modified to exclude the GPs. By 


14 virtue of the express language of the Partnership Agreements and Partners' 


15 Representations executed by the investor-partners, the GPs are independent entities, 


16 completely separate from the Defendants in this litigation. Defendants have no 


17 control whatsoever over the GPs, because they cannot vote or nullify a vote. The 


18 GPs are perfectly capable of managing their properties and selling them for a profit. 


19 Whether Defendants are found liable for any violation of federal securities law is 


20 irrelevant to the issue of whether the GPs should remain in the receivership. While 


21 the Receiver and the SEC purport to act in the best interests of the GPs, they have 


22 failed to take adequate steps to determine what the interests of the investors are, and 


23 instead have made inaccurate factual representations to the Court regarding the 


24 powers and abilities of the investors to run their GPs and sell their property. Even 


25 though the investors are adults extremely capable of making their own decisions 


26 about their investments, the SEC and Receiver treat them like children. 


27 III 


28 III 
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1 


2 


A. The Hearing for the GPs Improperly Allows the GPs to be Heard 
Only after they are Placed in Receivership 


3 When the SEC first filed suit, it promised the Court that the GPs would be 


4 heard before they were placed in receivership. However, it has now been two years 


5 since the GPs were placed in receivership, and only now are they being provided a 


6 hearing, during which time the Receiver has had exclusive control of their property. 


7 The GPs have never been asked whether they wanted to be in the receivership in the 


8 first place. 


9 This hearing is not true "due process" for the GPs because the hearing should 


10 have been provided in the very beginning, before the Court took control of the GPs 


11 away from their investors and vested it in a receiver over whom the investors had no 


12 say whatsoever. 


13 


14 


B. The SEC and Receiver Have Made Inaccurate Factual 
Representations and Omissions of Fact 


15 Prior to the July 18, 2014 hearing that led to the Reconsideration Order, 


16 Nancy Kemper, an investor in two co-tenants GPs (Horizon Partners and Rainbow 


17 Partners) holding title to a residentially-zoned parcel in Las Vegas, obtained an offer 


18 from CB Richard Ellis, one of America's major real estate brokerages, to list the 


19 GPs' jointly-owned parcel for sale at $2.6 million, then circulated ballots to her 


20 fellow investors. Most of the investors in both partnerships voted to accept the 


21 brokerage's offer to list the GPs' jointly-owned parcel for sale. None of this was 


22 initiated, requested, or coordinated by Defendants. 


23 Even though these investors were able to initiate and conduct a balloting 


24 process, the Receiver did not sign the listing agreement with CB Richard Ellis, and 


25 the Court disregarded the Horizon Partners' and Rainbow Partners' votes on the 


26 grounds that the Receiver's counsel showed that "the listing price is ... severely 


27 overinflated" based on an "erroneous assumption that the property is zoned for 


28 commercial, as opposed to residential, use" and because "the Receiver spoke with a 
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1 listing agent who ... came up with a listing price that is based on the correct 


2 assumption that this property is zoned for residential use and that closely 


3 approximates the appraisal obtained by the Receiver." Docket No. 629, 7:1-9. 


4 The Receiver's counsel made an inaccurate factual misrepresentation and an 


5 omission of fact to the Court that resulted in the Reconsideration Order. First, the 


6 listing price report submitted by CB Richard Ellis, which was filed with the Court, 


7 correctly listed the current zoning and explained how the property was worth $2.6 


8 million based on the allowed uses for the zoning. 


9 Second, the Receiver submitted no documentation to the Court explaining 


10 how the listing agent reached hislher determination, and in fact, the Receiver did not 


11 even identify the listing agent on the record or in any court filings. The Court did 


12 not ask for any documents from the Receiver's broker or ask questions of the 


13 (unidentified) broker before issuing the Reconsideration Order. Several investors 


l4 have since sent letters to the Receiver and the Court asking for the identity of the 


15 broker and the documents supporting that broker's estimate of value. 


16 More importantly, regardless of any appraised value, if the investors in a GP 


17 vote in favor of listing their land for sale, the GP's partnership agreement directs 


18 that the proposed action be carried out. The Receiver had no right not to sign the 


19 listing agreement just because he disagreed with the majority vote. 


20 Thus the Court's decision in the Reconsideration Order was based on wholly 


21 unreliable statements while disregarding a detailed analysis of value that was in the 


22 record, and therefore was clear error. 


23 


24 


C. Defendants Have No Control over the GPs or the Investors; the 
Receiver Now Possesses More Power than Defendants Ever Did 


25 Throughout this entire case, ever since it began, the SEC and Receiver have 


26 claimed that Defendants "control" the GPs. But Defendants do not "control" the 


27 GPs - the GP investors, and only the investors, control the GPs. Each GP's 


28 partnership agreement states that only the GP investor-partners control the GPs and 
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1 participate in the control, management, and direction of the GP. The investor-


2 partners can initiate matters for consideration by the partnership, including the 


3 distribution of information and requesting a vote of the partnership. The investor-


4 partners can vote to replace the Signatory Partner and Partnership Administrator if 


5 they wish, without having to provide a reason for replacing them. 


6 Although Defendants can and do own equity interests III the GPs, the 


7 partnership agreements specifically provides that Defendants and their employees 


8 and agents cannot vote on any general partnership matters, including the sale of 


9 land. Thus Defendants, either on their own or by proxy, cannot vote on issues. Nor 


10 do Defendants possess any power to veto or refuse to honor a vote of the voting 


11 investors. Defendants share in the profits of the eventual resale of the raw land to 


12 developers, but they do not get to control when the land is to be sold, to whom, and 


13 for how much, because of their complete lack of control through voting. 


14 Neither the Receiver nor the SEC can exercise rights concerning assets that 


15 Defendants do not own and do not control. Those assets belong solely to the 


16 investor-partners who are empowered to vote. 


17 The GP investors, by virtue of retaining control by majority vote, are true 


18 general partners, not disguised limited partners. Yet, the imposition of the Receiver 


19 has stripped the investors of their powers. The investors had more ability to directly 


20 control, participate in, and influence their investment before the Receiver was 


21 imposed upon the GPs than they do now. By imposing the Receiver upon the GPs, 


22 the Court has turned the investors from general partners into limited partners 


23 dependent upon the whims of the Receiver's oversight, thereby creating a self-


24 fulfilling prophecy. 


25 


26 1/1 


27 III 


28 III 


Therefore, the Receiver must be removed from control of the GPs. 


4 


Case 3:12-cv-02164-GPC-JMA   Document 694   Filed 09/11/14   Page 5 of 10







1 


2 


3 


4 


5 


6 


7 


8 


D. The Investors in the GPs Are Capable of Managing Their 
Partnerships and Property and Selling the Land for a Profit 
without the Receiver's Guidance or Control 


In the Reconsideration Order, the Court found that the GPs should remain in 


the receivership because of "day-to-day operations [that] are not as simple as the 


Court previously thought them to be," such as Western buying out dissatisfied 


investors' interests, Western loaning money to GPs for funding shortfalls, the 


presence of a water system on GPs' property, and persons residing rent-free on GP 


9 property. Docket No. 629, 6:5-15. 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


However, these matters are nothing new - the SEC and Receiver previously 


raised them unsuccessfully in 2013 when they opposed Defendants' motion to 


release the GPs from the receivership. The Receiver admitted that the "GPs may be 


able to hire somebody to perform some of these functions performed by Western 


(and possibly survive without others)." Docket No. 206 at 3. The GPs' partnership 


agreements show that the investors have always had the authority to hire people to 


perform the management functions, because the investors (but not Schooler or 


Western) can vote to fire the partnership secretaries and hire new ones. 


Therefore the Reconsideration Order is inappropriate because when the Court 


issued its order in 2013 to release the GPs from the receivership, the Court already 


20 knew what the GPs' regular operations were. Nothing has truly changed that makes 


21 


22 


23 


the continuation of an involuntary, unconsented receivership appropriate. 


The investors include people from all walks of life who are fully capable of 


making sure property taxes and insurance are paid each year and that an accountant 


24 is engaged to prepare Form K-I's. It's no more complicated than when the 


25 


26 


27 


28 


investors pay their income taxes or the mortgage, property taxes and insurance on 


their own houses. The Court agreed when it issued the earlier order to release the 


GPs from the Receiver. The SEC and Receiver have not shown that the investors 


are incapable of performing those tasks. 
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1 Even for the handful of GPs that have residential tenants, a water system, or 


2 an eminent-domain lawsuit are present - and less than a dozen GPs have such issues 


3 - the investors can take action by voting on whether to have tenants reside on the 


4 premises, whether to hire someone to tend to the water system, whether to hire an 


5 attorney for the lawsuit, etc. If the tenants do not vacate the premises, the GP 


6 investors can vote to hire an attorney to bring an unlawful-detainer action against 


7 the tenants. The GP investors can vote to hire a manager to run the water system, or 


8 hire a lawyer to represent them in the eminent-domain lawsuit and ensure that they 


9 get as much money as possible from the government agency that plans to take their 


10 land for a road or a power plant. The SEC and Receiver have never provided any 


11 evidence that the investors are incapable of taking such action. And for the 


12 overwhelming majority of GPs that have neither a water system nor tenants, the 


13 operational requirements remain minimal: payment of taxes, insurance, and 


14 mortgages, and issuance of tax statements. 


15 Receivers are usually appointed to operate or manage a business when the 


16 business is being so mismanaged that investors' funds are at risk of being lost. 


17 However, when the business at issue consists of a general partnership with very 


18 simple routine activity and an asset that sits there and appreciates in value as nearby 


19 land is developed, there's nothing to mismanage. 


20 The SEC and Receiver claim that the land investments are somehow too 


21 complicated for the investors to run. But the SEC and Receiver continue to ignore 


22 that these investments are in raw land. It's dirt. There is no farming, ranching, or 


23 mining that takes place. There are no buildings to maintain, no rent to collect. The 


24 dirt sits there until such time as the surrounding area has developed, and then it 


25 becomes valuable to developers who want to put houses, or shopping centers, or 


26 industrial parks on it. The GPs are not established to develop their lands, and they 


27 don't develop them. That is left to the developers who eventually buy the land from 


28 the GPs. 


6 


Case 3:12-cv-02164-GPC-JMA   Document 694   Filed 09/11/14   Page 7 of 10







Furthermore, the Co-Tenancy Agreements by which the GPs hold fractional 


2 interests to their properties do not undercut the investors' ability to operate the GPs 


3 and sell their property at a profit. The Co-Tenancy Agreement plainly and expressly 


4 states that any individual partner in any of the co-tenant GPs can simply request a 


5 ballot to be issued not only within hislher own GP, but for that ballot to also be 


6 issued for a vote of all the members of all the other co-tenant GPs. Dkt. No. 210-1, 


7 § 3.5.1. Any individual investor has the ability to force a vote to be taken by 


8 his/her GP and also all of the co-tenant GPs on any business matter relevant to 


9 the GPs. 


10 It is actually a very simple process that gIves each investor direct and 


11 immediate ability to bring a matter of business to a full vote upon a mere request. 


12 There is no requirement that a member's GP first vote on the issue of whether a 


13 ballot request be sent to the other co-tenant GPs, and there is no requirement that 


14 each GP's investors must unanimously vote a certain way; all that is needed is that a 


15 simple majority of the investors in each co-tenant GP vote in favor of selling, etc. 


16 Contrary to what the Court believes in the Reconsideration Order, the Co-


17 Tenancy Agreements do not require that "hundreds, if not thousands of investors, 


18 would have to communicate and collaborate before a property may, for example, be 


19 sold." Docket No. 629, 6:20-23. Instead, all it takes is one investor to request that 


20 the co-tenant GPs be balloted, followed by the two GP secretaries distributing the 


21 ballots to the investors, followed by the investors (on their own) voting. There is no 


22 coordination necessary, and the investors are capable of doing this without guidance 


23 or instruction by Defendants. 


24 In the case of Rainbow Partners and Horizon Partners, Ms. Kemper located a 


25 brokerage, obtained an offer to list, and then initiated the ballot process whereby the 


26 investors in both co-tenant GPs were able to cast a vote on whether to list the 


27 property with that brokerage. A majority of the investors in both GPs voted in favor 


28 of listing their land for sale. Defendants had no involvement whatsoever with Ms. 
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1 Kemper's balloting, and it was only the Receiver's failure to sign the paperwork 


2 with the brokerage that has prevented the property from being listed for sale. 


3 Neither the SEC nor the Receiver has provided any evidence showing that the 


4 GP investors are incapable of running their GPs, ensuring that the GP bills are paid, 


5 or deciding when to sell their land and for how much. Therefore, the receivership 


6 


7 


8 


9 


over the GPs should be lifted immediately. 


E. Whether Defendants Are Liable for Any Violations of Federal 
Securities Law is Irrelevant to Issue of Whether the GPs Should be 
in Receivership 


10 The Reconsideration Order is based on the Court's decision that the GP 


11 equity interests were securities. Docket No. 619, p. 5. The SEC and Receiver 


12 further argue that the GPs should be included in the receivership to protect them 


13 from Western's possible financial failure. However, as even the SEC 


14 acknowledges, "the GPs are separate entities from Western." 


15 The GPs have nothing to do with the lawsuit. The SEC has accused none of 


16 the GPs or investors of helping Schooler or Western hide money or commit fraud. 


17 No GP is named as a party, and no investor has been named either. Whether 


18 Defendants are found to have violated the law has nothing to do with whether the 


19 GPs own land, or whether the investors can run their GPs, protect their investments, 


20 and sell for a profit. 


21 The underlying factors remain the same whether the Receiver is there or not, 


22 whether the SEC wins its lawsuit - when will someone want to buy the land from 


23 the GPs, and for how much? There is nothing that needs to be done to maintain title 


24 to the property and eventually sell to another party that the GP investors can't do on 


25 their own, without the Receiver. 


26 


27 


F. Statement the GP Wants to be Heard in Open Court at the October 
10, 2014 Hearing. 


28 The person submitting this brief wishes to be heard in open court at the 
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1 October 10,2014 hearing. 


2 


3 II. 


4 CONCLUSION 


5 Desert View Partners respectfully request that this Court honor its partners' 


6 majority vote and modify the preliminary injunction order to be removed from the 


7 receivership. 


8 DATE: September 6,2014 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


Respectfully submitted, 


Curtis 1 
1624 i sborough St. 
Chula Vista, CA 91913 
Tel. (619) 261-4023 
In Pro Per General Partner, 
Desert View Partners 
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1 Stephen P. Finn 
2 1502 Caudor St. 


Encinitas, CA 92024 
3 Tel. (760) 942-1283 


4 
In Pro Per 


5 General Partner 
6 Osprey Partners 
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1 Osprey Partners hereby submits the following brief in favor of removing the 


2 Court-appointed receivership over them and the other real estate general 


3 partnerships ("GPs") established by First Financial Planning Corporation d/b/a 


4 Western Financial Planning Corporation ("Western") and Louis V. Schooler 


5 (collectively, "Defendants"), as authorized by the Court in its July 22, 2014 order 


6 reconsidering its earlier order of August 16, 2013 (Dkt. No. 629; hereafter 


7 "Reconsideration Order"). 


8 One investor in Osprey Properties has submitted a dissenting opinion, 


9 included in Section II of this brief. 


10 Stephen P. Finn on behalf of Osprey Partners, requests to be heard in open 


11 court at the hearing scheduled for October 10, 2014, and speak on behalf of Osprey 


12 Partners for fifteen (15) minutes. 


13 I. 


14 ARGUMENT 


15 The receivership in this matter should be modified to exclude the GPs. By 


16 virtue of the express language of the Partnership Agreements and Partners' 


17 Representations executed by the investor-partners, the GPs are independent entities, 


. 18 completely separate from the Defendants in this litigation. Defendants have no 


19 control whatsoever over the GPs, because they cannot vote or nullify a vote. The 


20 GPs are perfectly capable of managing their properties and selling them for a profit. 


21 Whether Defendants are found liable for any violation of federal securities law is 


22 irrelevant to the issue of whether the GPs should remain in the receivership. While 


23 the Receiver and the SEC purport to act in the best interests of the GPs, they have 


24 failed to take adequate steps to determine what the interests of the investors are, and 


25 instead have made inaccurate factual representations to the Court regarding the 


26 powers and abilities of the investors to run their GPs and sell their property. Even 


27 though the investors are adults extremely capable of making their own decisions 


28 about their investments, the SEC and Receiver treat them like children. 
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1 III 


2 III 


3 


4 


A. The Hearing for the GPs Improperly Allows the GPs to be Heard 
Only after they are Placed in Receivership 


5 When the SEC first filed suit, it promised the Court that the GPs would be 


6 heard before they were placed in receivership. However, it has now been two years 


7 since the GPs were placed in receivership, and only now are they being provided a 


8 hearing, during which time the Receiver has had exclusive control of their property. 


9 The GPs have never been asked whether they wanted to be in the receivership in the 


10 first place. 


11 This hearing is not true "due process" for the GPs because the hearing should 


12 have been provided in the very beginning, before the Court took control of the GPs 


13 away from their investors and vested it in a receiver over whom the investors had no 


14 say whatsoever. 


15 B. The Receiver Will Sell the Property At an Inopportune Time 


16 Against the Wishes of the Investors 


17 The Receiver is planning to sell the property at a ·· low prIce without 


18 considering the wishes of the investors, and without proper due diligence regarding 


19 actual property values. He is planning a fire sale. The investors stand to lose a 


20 significant portion of their investment, while being denied an opportunity to vote on 


21 whether they would like to sell, as is spelled out in the Partnership agreements. In 


22 doing so, the Receiver is not doing his job, which is to protect the investors. 


23 Instead, he is hurting us. The following section provides an example of how the 


24 Receiver has failed the Partnerships in this regard. 


25 


26 


27 


C. The SEC and Receiver Have Made Inaccurate Factual 
Representations and Omissions of Fact 


28 Prior to the July 18, 2014 hearing that led to the Reconsideration Order, 
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1 Nancy Kemper, an investor in two co-tenants GPs (Horizon Partners and Rainbow 


2 Partners) holding title to a residentially-zoned parcel in Las Vegas, obtained an offer 


3 from CB Richard Ellis, one of America's major real estate brokerages, to list the 


4 GPs' jointly-owned parcel for sale at $2.6 million, then circulated ballots to her 


5 fellow investors. Most of the investors in both partnerships voted to accept the 


6 brokerage's offer to list the GPs' jointly-owned parcel for sale. None of this was 


7 initiated, requested, or coordinated by Defendants. 


8 Even though these investors were able to initiate and conduct a balloting 


9 process, the Receiver did not sign the listing agreement with CB Richard Ellis, and 


10 the Court disregarded the Horizon Partners' and Rainbow Partners' votes on the 


11 grounds that the Receiver's counsel showed that "the listing price is ... severely 


12 overinflated" based on an "erroneous assumption that the property is zoned for 


13 commercial, as opposed to residential, use" and because "the Receiver spoke with a 


14 listing agent who ... came up with a listing price that is based on the correct 


15 assumption that this property is zoned for residential use and that closely 


16 approximates the appraisal obtained by the Receiver." Docket No. 629, 7:1-9. 


17 The Receiver's counsel made an inaccurate factual misrepresentation and an 


18 omission of fact to the Court that resulted in the Reconsideration Order. First, the 


19 listing price report submitted by CB Richard Ellis, which was filed with the Court, 


20 correctly listed the current zoning and explained how the property was worth $2.6 


21 million based on the allowed uses for the zoning. 


22 Second, the Receiver submitted no documentation to the Court explaining 


23 how the listing agent reached hislher determination, and in fact, the Receiver did not 


24 even identify the listing agent on the record or in any court filings. The Court did 


25 not ask for any documents from the Receiver's broker or ask questions of the 


26 (unidentified) broker before issuing the Reconsideration Order. Several investors 


27 have since sent letters to the Receiver and the Court asking for the identity of the 


28 broker and the documents supporting that broker's estimate of value. 
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1 More importantly, regardless of any appraised value, if the investors in a GP 


2 vote in favor of listing their land for sale, the OP's partnership agreement directs 


3 that the proposed action be carried out. The Receiver had no right not to sign the 


4 listing agreement just because he disagreed with the majority vote. 


5 Thus the Court's decision in the Reconsideration Order was based on wholly 


6 unreliable statements while disregarding a detailed analysis of value that was in the 


7 record, and therefore was clear error. 


8 


9 


D. Defendants Have No Control over the GPs or the Investors; the 
Receiver Now Possesses More Power than Defendants Ever Did 


10 Throughout this entire case, ever since it began, the SEC and Receiver have 


11 claimed that Defendants "control" the OPs. But Defendants do not "control" the 


12 OPs - the OP investors, and only the investors, control the OPs. Each OP's 


13 partnership agreement states that only the OP investor-partners control the OPs and 


14 participate in the control, management, and direction of the OP. The investor-


15 partners can initiate matters for consideration by the partnership, including the 


16 distribution of information and requesting a vote of the partnership. The investor-


17 partners can vote to replace the Signatory Partner and Partnership Administrator if 


18 they wish, without having to provide a reason for replacing them. 


19 Although Defendants can and do own equity interests III the OPs, the 


20 partnership agreements specifically provides that Defendants and their employees 


21 and agents cannot vote on any general partnership matters, including the sale of 


22 land. Thus Defendants, either on their own or by proxy, cannot vote on issues. Nor 


23 do Defendants possess any power to veto or refuse to honor a vote of the voting 


24 investors. Defendants share in the profits of the eventual resale of the raw land to 


25 developers, but they do not get to control when the land is to be sold, to whom, and 


26 for how much, because of their complete lack of control through voting. 


27 Neither the Receiver nor the SEC can exercise rights concerning assets that 


28 Defendants do not own and do not control. Those assets belong solely to the 
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1 investor-partners who are empowered to vote. 


2 The GP investors, by virtue of retaining control by majority vote, are true 


3 general partners, not disguised limited partners. Yet, the imposition of the Receiver 


4 has stripped the investors of their powers. The investors had more ability to directly 


5 control, participate in, and influence their investment before the Receiver was 


6 imposed upon the GPs than they do now. By imposing the Receiver upon the GPs, 


7 the Court has turned the investors from general partners into limited partners 


8 dependent upon the whims of the Receiver's oversight, thereby creating a self-


9 fulfilling prophecy. 


10 Therefore, the Receiver must be removed from control of the GPs. 


11 III 


12 III 


13 III 


14 


15 


16 


17 


E. The Investors in the GPs Are Capable of Managing Their 
Partnerships and Property and Selling the Land for a Profit 
without the Receiver's Guidance or Control 


In the Reconsideration Order, the Court found that the GPs should remain in 


18 the receivership because of "day-to-day operations [that] are not as simple as the 


19 Court previously thought them to be," such as Western buying out dissatisfied 


20 investors' interests, Western loaning money to GPs for funding shortfalls, the 


21 presence of a water system on GPs' property, and persons residing rent-free on GP 


22 property. Docket No. 629, 6:5-15. 


23 However, these matters are nothing new - the SEC and Receiver previously 


24 raised them unsuccessfully in 2013 when they opposed Defendants' motion to 


25 release the GPs from the receivership. The Receiver admitted that the "GPs may be 


26 able to hire somebody to perform some of these functions performed by Western 


27 (and possibly survive without others)." Docket No. 206 at 3. The GPs' partnership 


28 agreements show that the investors have always had the authority to hire people to 
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1 perform the management functions, because the investors (but not Schooler or 


2 Western) can vote to fire the partnership secretaries and hire new ones. 


3 Therefore the Reconsideration Order is inappropriate because when the Court 


4 issued its order in 2013 to release the GPs from the receivership, the Court already 


5 knew what the GPs' regular operations were. Nothing has truly changed that makes 


6 the continuation of an involuntary, unconsented receivership appropriate. 


7 The investors include people from all walks of life who are fully capable of 


8 making sure property taxes and insurance are paid each year and that an accountant 


9 is engaged to prepare Form K-I's. It's no more complicated than when the 


10 


11 


12 


investors pay their income taxes or the mortgage, property taxes and insurance on 


their own houses. The Court agreed when it issued the earlier order to release the 


GPs from the Receiver. The SEC and Receiver have not shown that the investors 


13 are incapable of performing those tasks. 


14 Even for the handful of GPs that have residential tenants, a water system, or 


15 an eminent-domain lawsuit are present - and less than a dozen GPs have such issues 


16 - the investors can take action by voting on whether to have tenants reside on the 


17 premises, whether to hire someone to tend to the water system. whether to hire an 


18 attorney for the lawsuit, etc. If the tenants do not vacate the premises, the GP 


19 investors can vote to hire an attorney to bring an unlawful-detainer action against 


20 the tenants. The GP investors can vote to hire a manager to run the water system, or 


21 hire a lawyer to represent them in the eminent-domain lawsuit and ensure that they 


22 get as much money as possible from the government agency that plans to take their 


23 


24 


land for a road or a power plant. The SEC and Receiver have never provided any 


evidence that the investors are incapable of taking such action. And for the 


25 overwhelming majority of GPs that have neither a water system nor tenants, the 


26 operational requirements remain minimal: payment of taxes, insurance, and 


27 mortgages, and issuance of tax statements. 


28 Receivers are usually appointed to operate or manage a business when the 
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1 business is being so mismanaged that investors' funds are at risk of being lost. 


2 However, when the business at issue consists of a general partnership with very 


3 simple routine activity and an asset that sits there and appreciates in value as nearby 


4 land is developed, there's nothing to mismanage. 


5 The SEC and Receiver claim that the land investments are somehow too 


6 complicated for the investors to run. But the SEC and Receiver continue to ignore 


7 that these investments are in raw land. It's dirt. There is no farming, ranching, or 


8 mining that takes place. There are no buildings to maintain, no rent to collect. The 


9 dirt sits there until such time as the surrounding area has developed, and then it 


10 becomes valuable to developers who want to put houses, or shopping centers, or 


11 industrial parks on it. The GPs are not established to develop their lands, and they 


12 don't develop them. That is left to the developers who eventually buy the land from 


13 the GPs. 


14 Furthermore, the Co-Tenancy Agreements by which the GPs hold fractional 


15 interests to their properties do not undercut the investors' ability to operate the GPs 


16 and sell their property at a profit. The Co-Tenancy Agreement plainly and expressly 


17 states that any individual partner in any of the co-tenant GPs can simply request a 


18 ballot to be issued not only within hislher own GP, but for that ballot to also be 


19 issued for a vote of all the members of all the other co-tenant GPs. Dkt. No. 210-1, 


20 § 3.5.1. Any individual investor has the ability to force a vote to be taken by 


21 hislher GP and also all of the co-tenant GPs on any business matter relevant to 


22 the GPs. 


23 It is actually a very simple process that gIves each investor direct and 


24 immediate ability to bring a matter of business to a full vote upon a mere request. 


25 There is no requirement that a member's OP first vote on the issue of whether a 


26 ballot request be sent to the other co-tenant OPs, and there is no requirement that 


27 each GP's investors must unanimously vote a certain way; all that is needed is that a 


28 simple majority of the investors in each co-tenant GP vote in favor of selling, etc. 
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1 Contrary to what the Court believes in the Reconsideration Order, the Co-


2 Tenancy Agreements do not require that "hundreds, if not thousands of investors, 


3 would have to communicate and collaborate before a property may, for example, be 


4 sold." Docket No. 629, 6:20-23. Instead, all it takes is one investor to request that 


5 the co-tenant GPs be balloted, followed by the two GP secretaries distributing the 


6 ballots to the investors, followed by the investors (on their own) voting. There is no 


7 coordination necessary, and the investors are capable of doing this without guidance 


8 or instruction by Defendants. 


9 In the case of Rainbow Partners and Horizon Partners, Ms. Kemper located a 


10 brokerage, obtained an offer to list, and then initiated the ballot process whereby the 


11 investors in both co-tenant GPs were able to cast a vote on whether to list the 


12 property with that brokerage. A majority of the investors in both GPs voted in favor 


13 of listing their land for sale. Defendants had no involvement whatsoever with Ms. 


14 Kemper's balloting, and it was only the Receiver's failure to sign the paperwork 


15 with the brokerage that has prevented the property from being listed for sale. 


16 Neither the SEC nor the Receiver has provided any evidence showing that the 


17 GP investors are incapable of running their GPs, ensuring that the GP bills are paid, 


18 or deciding when to sell their land and for how much. Therefore, the receivership 


19 over the GPs should be lifted immediately. 


20 F. Whether Defendants Are Liable for Any Violations of Federal 


21 


22 


Securities Law is Irrelevant to Issue of Whether the GPs Should be 
in Receivership 


23 The Reconsideration Order is based on the Court's decision that the GP 


24 equity interests were securities. Docket No. 619, p. 5. The SEC and Receiver 


25 further argue that the GPs should be included in the receivership to protect them 


26 from Western's possible fmancial failure. However, as even the SEC 


27 acknowledges, "the GPs are separate entities from Western." 


28 The GPs have nothing to do with the lawsuit. The SEC has accused none of 
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1 the GPs or investors of helping Schooler or Western hide money or commit fraud. 


2 No GP is named as a party, and no investor has been named either. Whether 


3 Defendants are found to have violated the law has nothing to do with whether the 


4 GPs own land, or whether the investors can run their GPs, protect their investments, 


5 and sell for a profit. 


6 The underlying factors remain the same whether the Receiver is there or not, 


7 whether the SEC wins its lawsuit - when will someone want to buy the land from 


8 the GPs, and for how much? There is nothing that needs to be done to maintain title 


9 to the property and eventually sell to another party that the GP investors can't do on 


10 their own, without the Receiver. 


11 


12 


13 


14 


15 


16 


17 


18 


G. Statement the GP Wants to be Heard in Open Court at the October 
10,2014 Hearing. 


The person submitting this brief wishes to be heard in open court at the 


October 10, 2014 hearing. 


II. 


DISSENTING OPINION 


While it is agreed that investors should be capable of managing the 


19 non-extraordinary day-to-day operations of the GPs, the financial health of Western 


20 and the practical and legal implications of West em remaining under receivership 


21 pursuant to the Court's order of June 16,2014 [ECF 598], while the GPs are 


22 released from the receivership are unclear and therefore, of concern. Defendants 


23 have argued in various briefs that the Receiver has a conflict of interest between his 


24 obligations to the GPs and those to Western. If the Receiver will no longer have an 


25 obligation to the GPs, what actions might be taken that would benefit Western at the 


26 expense of the GPs, and in tum, the investors? The Dayton IV GPs, including 


27 Osprey Partners ("Osprey"), are already in a precarious financial position by virtue 


28 of the transaction history for the land now owned by those GPs. Release of the GPs 
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1 from the receivership could open them to actions that could make that position even 


2 worse. At a minimum, as previously contemplated by the Court in its Order on the 


3 Defendants' Motion to Modify the Preliminary Injunction Order [ECF 470] ("PI 


4 Modification Order"), these concerns should be addressed before a decision is made 


5 to remove Osprey from the receivership. 


6 Many of the properties owned by long-established GPs do not appear to have 


7 outstanding mortgages. Receiver's Valuation Report, [ECF 203] at Ex. A. 


8 However, there is outstanding mortgage debt on the Dayton IV properties. The 


9 acquisition of the Dayton IV properties and funds collected from investors are 


10 summarized as follows: 


11 1. Western purchased four parcels of land for $4,698,687. The disposition 


12 of those parcels is as follows (Receivers Forensic Accounting Report: Part 


13 1 [ECF 182] 1 at Ex. 9): 


14 • 81.08 acres in Lyon County, sold to LVS IV LLC 


15 • 440.0 acres in Lyon County retained by Western 


16 • The remaining two parcels consisting of632.68 acres (or 54.8% of 


17 total land) were sold to the Dayton IV GPs for a total of 


18 $21,723,634. 


19 • Osprey paid a sales price of$5,674,055. 


20 • The amount Western initially paid for the two parcels sold to the 


21 Dayton IV GPs is unknown, but is likely far less than the 


22 $4,698,687 paid for all four parcels. 


23 2. Western collected $23,207,000 from investors in the Dayton IV GPs 


24 (Receivers Forensic Accounting Report: Part I[ECF 182] at p. 10). 


25 


26 


27 1 The Court approved the Receiver's Forensic Accounting Report: Part 1 on May 10, 2013 [EeF 
203]; based on information made available to investors, it appears that no dispute was filed by 


28 Defendants. 
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1 3. Mortgage balances were reported in the Receiver's Valuation Report 


2 [ECF 203f filed June 20, 2013 at Ex. A: 


3 Eagle View Partners (2008) $ 277,480 


4 Falcon Heights Partners (2008) $ 277,480 


5 Night Hawk Partners (2009) $ 277,480 


6 Osprey Partners (2010) $ 277,480 


7 Total $1,109,920 


8 Proponents for releasing Osprey from the receivership reference the ability of 


9 the investors to sell the land for a profit, and the mechanics of initiating a ballot for 


10 consideration of a proposed sale to the investors seem simple enough3. However, 


11 while land is generally considered to be a long-term investment, and carries the risk 


12 that its value will fluctuate with the real estate market, there are additional 


13 challenges in this case that make selling the land held by the Dayton IV GPs for a 


14 profit seemingly unattainable. First, the disparity between the sales price (for all 


15 four parcels) as purchased by Western and the sales price for two of the parcels to 


16 the GPs in astonishing. In addition, the appraisal of the two parcels as reported in 


17 the Receiver's Valuation Report reveals that the zoning would have to change in 


18 order to achieve the type of commercial or residential developments extolled by 


19 Western's financial planners when promoting investment in the partnerships: one 


20 parcel is zoned for forestry and appraised for $110,000, while the other is zoned for 


21 rural residences and appraised for $95,000. Receiver's Valuation Report at Ex. B, 


22 


23 


24 


25 


2 While Defendants filed an opposition to the Receiver's Valuation report, they did not dispute the 
infonnation regarding mortgages. 


3 Not all investors have been provided a copy of the Co-Tenancy Agreement for Dayton IV, and 
therefore rely on the representations made by the proponents for the release of Osprey that the 
process to request a ballot be issued to all co-tenant GPs is as simple as making a request. 
Assuming that is the case, then it would seem to be of practical benefit that all GPs in Dayton IV 


26 hire the same administrative personnel to facilitate that process and preserve the ability to easily 
27 contact all investors over the pendency of the GPs. 


28 
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1 pp.58-59. Further, even if the value of the land increased over time, the amount by 


2 which it would have to appreciate to achieve a profit seems unattainable. 


3 In addition, despite the large infusion of funds from investors, the Dayton IV 


4 land is still encumbered, and the GPs rely on Western to pay those mortgages. It is 


5 unclear what steps the Receiver might take once he is no longer obligated to protect 


6 the GPs. It's been argued that if Western were to cease making mortgage payments, 


7 that obligation could be assumed by the GPs and their investors. The Court has 


8 acknowledged that possibility. PI Modification Order [ECF 470], p. 23. Again, the 


9 mechanics of doing seem simple enough, but presumably the funds for doing so 


10 would also then be collected from the investors, despite the fact that they have 


11 already paid several times over. That would only serve to make the possibility of 


12 selling the land for a profit even more inconceivable than it already is. 


13 Further, the Receiver has previously proposed to liquidate Western's 


14 partnership interests should the GPs be released from receivership, and the Court 


15 concurred in the PI Modification Order, but with different conditions from those 


16 proposed by the Receiver. PI Modification Order [ECF 470], pp. 25-26. Western 


17 has a significant fmancial interest in Osprey: 2,684,873.08 units (27.8509%). 


18 Osprey Partners Escrow List of Partners, Ex. A to Osprey Partners Ballot re removal 


19 from the Receivership. As of March 2014, the ending balance in for the Osprey 


20 bank account is $307,603.24. Receiver's Eighth Interim Report [ECF596]. Even if 


21 liquidation were to occur at current market value, the reported account balance 


22 would only cover $O.II/unit while leaving nothing from which to pay the 


23 outstanding mortgages, taxes, and other financial obligations. 


24 The Court, in its PI Modification Order [ECF 470], recognized and 


25 considered some of these issues when ordering the preparation of an informational 


26 packet for investors to review prior to voting whether be released from the 


27 receivership. That informational packet was never distributed to the investors, 


28 presumably preempted by appeals of the PI Modification Order. The Osprey GP is 
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1 in a large financial hole, one which would only become larger should Western cease 


2 payment the mortgage, or if Western's partnership interests were to be liquidated. If 


3 releasing Osprey from the receivership would result in either of those actions 


4 coming to pass, or in anything else which would compromise the partnership, then 


5 Osprey should not be released from the receivership. If, in the event the Court does 


6 rule to release Osprey, then at a minimum investors should have an opportunity to 


7 review an informational packet such as that contemplated by the Court's PI 


8 Modification Order before a final determination is made. 


9 


10 


11 III. 


12 CONCLUSION 


13 Osprey Partners respectfully request that this Court honor its partners' 


14 majority vote and modify the preliminary injunction order to be removed from the 


15 receivership. 


16 DATE: September 8,2014 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


Respectfully submitted, 


13 


Case 3:12-cv-02164-GPC-JMA   Document 695   Filed 09/11/14   Page 14 of 14








I Robert P. Sciotto 
2 22675 Cheryl Way 


Lake Forest, CA 92630 
3 Tel. (949) 951 2099 c949 254 7571 


4 
In Pro Per 


5 General Partner 
6 Honey Springs Partners 


7 


8 


9 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF CALIFORNIA 


10 


II 


12 


13 


14 


15 


16 


17 


18 


19 


SECURITIES AND EXCHANGE 
COMMISSION, 


Plaintiff, 


v. 


LOUIS V. SCHOOLER and 
FIRST FINANCIAL PLANNING 
CORPORATION d/b/a WESTERN 
FINANCIAL PLANNING 
CORPORATION, 


Defendants. 


W 1-----------------------
21 


22 


. 23 


24 


25 


26 


27 


28 


Case No. 12 CV 2164 GPC JMA 


BRIEF OF HONEY SPRINGS 
PARTNERS IN SUPPORT OF 
MODIFICATION OF THE 
PRELIMINARY INJUNCTION 
ORDER TO REMOVE THE REAL 
ESTATE GENERAL PARTNERSHIPS 
FROM THE RECEIVERSHIP 


Date: October 10,2014 
Time: 1:30 p.m. 
Courtroom: 2D 
Judge: Hon. Gonzalo P. Curiel 


ORAL ARGUMENT REQUESTED 


Case 3:12-cv-02164-GPC-JMA   Document 696   Filed 09/11/14   Page 1 of 10







1 HONEY SPRINGS Partners hereby submits the following brief in favor of 


2 removing the Court-appointed receivership over them and the other real estate 


3 general partnerships ("GPs") established by First Financial Planning Corporation 


4 d/bla Western Financial Planning Corporation ("Western") and Louis V. Schooler 


5 (collectively, "Defendants"), as authorized by the Court in its July 22, 2014 order 


6 reconsidering its earlier order of August 16, 2013 (Dkt. No. 629; hereafter 


7 "Reconsideration Order"). 


8 Robert P. Sciotto, on behalf of Honey Springs Partners, requests to be heard 


9 in open court at the hearing scheduled for October 10, 2014, and speak on behalf of 


10 Honey Springs Partners for fifteen (15) minutes. 


11 I. 


12 ARGUMENT 


13 The receivership in this matter should be modified to exclude the GPs. By 


14 virtue of the express language of the Partnership Agreements and Partners' 


15 Representations executed by the investor-partners, the GPs are independent entities, 


16 completely separate from the Defendants in this litigation. Defendants have no 


17 control whatsoever over the GPs, because they cannot vote or nullify a vote. The 


18 GPs are perfectly capable of managing their properties and selling them for a profit. 


19 Whether Defendants are found liable for any violation of federal securities law is 


20 irrelevant to the issue of whether the GPs should remain in the receivership. While 


21 the Receiver and the SEC purport to act in the best interests of the GPs, they have 


22 failed to take adequate steps to determine what the interests of the investors are, and 


23 instead have made inaccurate factual representations to the Court regarding the 


24 powers and abilities of the investors to run their GPs and sell their property. Even 


25 though the investors are adults extremely capable of making their own decisions 


26 about their investments, the SEC and Receiver treat them like children. 


27 III 


28 III 
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1 


2 


A. The Hearing for the GPs Improperly Allows the GPs to be Heard 
Only after they are Placed in Receivership 


3 When the SEC first filed sui~ it promised the Court that the GPs would be 


4 heard before they were placed in receivership. However, it has now been two years 


5 since the GPs were placed in receivership, and only now are they being provided a 


6 hearing, during which time the Receiver has had exclusive control of their property. 


7 The GPs have never been asked whether they wanted to be in the receivership in the 


8 fIrst place. 


9 This hearing is not true "due process" for the GPs because the hearing should 


10 have been provided in the very beginning, before the Court took control of the GPs 


11 


12 


13 


14 


away from their investors and vested it in a receiver over whom the investors had no 


say whatsoever. 


B. The SEC and Receiver Have Made Inaccurate Factual 
Representations and Omissions of Fact 


15 Prior to the July 18, 2014 hearing that led to the Reconsideration Order, 


16 Nancy Kemper, an investor in two co-tenants GPs (Horizon Partners and Rainbow 


17 Partners) holding title to a residentially-zoned parcel in Las Vegas, obtained an offer 


18 from CB Richard Ellis, one of America's major real estate brokerages, to list the 


19 GPs' jointly-owned parcel for sale at $2.6 million, then circulated ballots to her 


20 fellow investors. Most of the investors in both partnerships voted to accept the 


21 brokerage's offer to list the GPs' jointly-owned parcel for sale. None of this was 


22 initiated, requested, or coordinated by Defendants. 


23 Even though these investors were able to initiate and conduct a balloting 


24 process, the Receiver did not sign the listing agreement with CB Richard Ellis, and 


25 the Court disregarded the Horizon Partners' and Rainbow Partners' votes on the 


26 grounds that the Receiver's counsel showed that "the listing price is ... severely 


27 overinflated" based on an "erroneous assumption that the property is zoned for 


28 commercial, as opposed to residential, use" and because "the Receiver spoke with a 
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1 listing agent who ... came up with a listing price that is based on the correct 


2 assumption that this property is zoned for residential use and that closely 


3 approximates the appraisal obtained by the Receiver." Docket No. 629, 7:1-9. 


4 The Receiver's counsel made an inaccurate factual misrepresentation and an 


5 omission of fact to the Court that resulted in the Reconsideration Order. First, the 


6 listing price report submitted by CB Richard Ellis, which was filed with the Court, 


7 correctly listed the current zoning and explained how the property was worth $2.6 


8 million based on the allowed uses for the zoning. 


9 Second, the Receiver submitted no documentation to the Court explaining 


10 how the listing agent reached hislher determination, and in fact, the Receiver did not 


11 even identify the listing agent on the record or in any court filings. The Court did 


12 not ask for any documents from the Receiver's broker or ask questions of the 


13 (unidentified) broker before issuing the Reconsideration Order. Several investors 


14 have since sent letters to the Receiver and the Court asking for the identity of the 


15 broker and the documents supporting that broker's estimate of value. 


16 More importantly, regardless of any appraised value, if the investors in a GP 


17 vote in favor of listing their land for sale, the GP's partnership agreement directs 


18 that the proposed action be carried out. The Receiver had no right not to sign the 


19 listing agreement just because he disagreed with the majority vote. 


20 Thus the Court's decision in the Reconsideration Order was based on wholly 


21 unreliable statements while disregarding a detailed analysis of value that was in the 


22 record, and therefore was clear error. 


23 C. Defendants Have No Control over the GPs or the Investol"S; the 


24 
Receiver Now Possesses More Power than Defendants Ever Did 


2S Throughout this entire case, ever since it began, the SEC and Receiver have 


26 claimed that Defendants "control" the GPs. But Defendants do not "control" the 


27 GPs - the GP investors, and only the investors, control the GPs. Each GP's 


28 partnership agreement states that only the GP investor-partners control the GPs and 
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1 participate in the control, management, and direction of the GP. The investor-


2 partners can initiate matters for consideration by the partnership, including the 


3 distribution of information and requesting a vote of the partnership. The investor-


4 partners can vote to replace the Signatory Partner and Partnership Administrator if 


5 they wish, without having to provide a reason for replacing them. 


6 Although Defendants can and do own equity interests ill the GPs, the 


7 partnership agreements specifically provides that Defendants and their employees 


8 and agents cannot vote on any general partnership matters, including the sale of 


9 land. Thus Defendants, either on their own or by proxy, cannot vote on issues. Nor 


10 do Defendants possess any power to veto or refuse to honor a vote of the voting 


11 investors. Defendants share in the profits of the eventual resale of the raw land to 


12 developers, but they do not get to control when the land is to be sold, to whom, and 


13 for how much, because of their complete lack of control through voting. 


14 Neither the Receiver nor the SEC can exercise rights concerning assets that 


15 Defendants do not own and do not control. Those assets belong solely to the 


16 investor-partners who are empowered to vote. 


17 The GP investors, by virtue of retaining control by majority vote, are true 


18 general partners, not disguised limited partners. Yet, the imposition of the Receiver 


19 has stripped the investors of their powers. The investors had more ability to directly 


20 control, participate in, and influence their investment before the Receiver was 


21 imposed upon the GPs than they do now. By imposing the Receiver upon the GPs, 


22 the Court has turned the investors from general partners into limited partners 


23 dependent upon the whims of the Receiver's oversight, thereby creating a self-


24 fulfilling prophecy. 


25 Therefore, the Receiver must be removed from control of the GPs. 


26 III 


27 III 


28 III 
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1 


2 


3 


4 


"D. The Investors in the GPs Are Capable of Managing Their 
Partnerships and Property and Selling the Land for a Profit 
without the Receiver's Guidance or Control 


In the Reconsideration Order, the Court found that the GPs should remain in 


5 the receivership because of "day-to-day operations [that] are not as simple as the 


6 Court previously thought them to be," such as Western buying out dissatisfied 


7 investors' interests, Western loaning money to GPs for funding shortfalls, the 


8 presence of a water system on GPs' property, and persons residing rent-free on GP 


9 property. Docket No. 629,6:5-15. 


10 However, these matters are nothing new - the SEC and Receiver previously 


11 raised them unsuccessfully in 2013 when they opposed Defendants' motion to 


12 release the GPs from the receivership. The Receiver admitted that the "GPs may be 


13 able to hire somebody to perform some of these functions performed by Western 


14 (and possibly survive without others)." Docket No. 206 at 3. The GPs' partnership 


15 agreements show that the investors have always had the authority to hire people to 


16 perform the management functions, because the investors (but not Schooler or 


17 Western) can vote to fire the partnership secretaries and hire new ones. 


18 Therefore the Reconsideration Order is inappropriate because when the Court 


19 issued its order in 2013 to release the GPs from the receivership, the Court already 


20 knew what the GPs' regular operations were. Nothing has truly changed that makes 


21 


22 


the continuation of an involuntary, unconsented receivership appropriate. 


The investors include people from all walks of life who are fully capable of 


23 making sure property taxes and insurance are paid each year and that an accountant 


24 is engaged to prepare Form K -1' s. It's no more complicated than when the 


25 investors pay their income taxes or the mortgage, property taxes and insurance on 


26 their own houses. The Court agreed when it issued the earlier order to release the 


27 GPs from the Receiver. The SEC and Receiver have not shown that the investors 


28 are incapable of performing those tasks. 
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1 Even for the handful of GPs that have residential tenants, a water system, or 


2 an eminent-domain lawsuit are present - and less than a dozen GPs have such issues 


3 - the investors can take action by voting on whether to have tenants reside on the 


4 premises, whether to hire someone to tend to the water system, whether to hire an 


5 attorney for the lawsuit, etc. If the tenants do not vacate the premises, the GP 


6 investors can vote to hire an attorney to bring an unlawful-detainer action against 


7 the tenants. The GP investors can vote to hire a manager to run the water system, or 


8 hire a lawyer to represent them in the eminent-domain lawsuit and ensure that they 


9 get as much money as possible from the government agency that plans to take their 


10 land for a road or a power plant. The SEC and Receiver have never provided any 


11 evidence that the investors are incapable of taking such action. And for the 


12 overwhelming majority of GPs that have neither a water system nor tenants, the 


13 operational requirements remain minimal: payment of taxes, insurance, and 


14 mortgages, and issuance of tax statements. 


15 Receivers are usually appointed to operate or manage a business when the 


16 business is being so mismanaged that investors7 funds are at risk of being lost. 


17 However, when the business at issue consists of a general partnership with very 


18 simple routine activity and an asset that sits there and appreciates in value as nearby 


19 land is developed, there's nothing to mismanage. 


20 The SEC and Receiver claim that the land investments are somehow too 


21 complicated for the investors to run. But the SEC and Receiver continue to ignore 


22 that these investments are in raw land. It's dirt There is no farming, ranching, or 


23 mining that takes place. There are no buildings to maintain, no rent to collect. The 


24 dirt sits there until such time as the surrounding area has developed, and then it 


25 becomes valuable to developers who want to put houses, or shopping centers, or 


26 industrial parks on it. The GPs are not established to develop their lands, and they 


27 don't develop them. That is left to the developers who eventually buy the land from 


28 the GPs. 
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1 Furthermore, the Co-Tenancy Agreements by which the GPs hold fractional 


2 interests to their properties do not undercut the investors' ability to operate the GPs 


3 and sell their property at a profit. The Co-Tenancy Agreement plainly and expressly 


4 states that any individual partner in any of the co-tenant GPs can simply request a 


5 ballot to be issued not only within hislher own GP, but for that ballot to also be 


6 issued for a vote of all the members of all the other co-tenant GPs. Dkt. No. 210-1, 


7 § 3.5.1. Any individual investor has the ability to force a vote to be taken by 


8 his/her GP and also all of the co-ienant GPs on any business matter relevant to 


9 the GPs. 


10 It is actually a very simple process that gives each investor direct and 


11 immediate ability to bring a matter of business to a full vote upon a mere request. 


12 There is no requirement that a member's GP first vote on the issue of whether a 


13 ballot request be sent to the other co-tenant GPs, and there is no requirement that 


14 each GP's investors must unanimously vote a certain way; all that is needed is that a 


15 simple majority o/the investors in each co-tenant GP vote in favor of selling, etc. 


16 Contrary to what the Court believes in the Reconsideration Order, the Co-


17 Tenancy Agreements do not require that "hundreds, if not thousands of investors, 


18 would have to communicate and collaborate before a property may, for example, be 


19 sold." Docket No. 629, 6:20-23. Instead, all it takes is one investor to request that 


20 the co-tenant GPs be balloted, followed by the two GP secretaries distributing the 


21 ballots to the investors, followed by the investors (on their own) voting. There is no 


22 coordination necessary, and the investors are capable of doing this without guidance 


23 or instruction by Defendants. 


24 In the case of Rainbow Partners and Horizon Partners, Ms. Kemper located a 


25 brokerage, obtained an offer to list, and then initiated the ballot process whereby the 


26 investors in both co-tenant GPs were able to cast a vote on whether to list the 


27 property with that brokerage. A majority of the investors in both GPs voted in favor 


28 of listing their land for sale. Defendants had no involvement whatsoever with Ms. 
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1 Kemper's balloting, and it was only the Receiver's failure to sign the papelWork 


2 with the brokerage that has prevented the property from being listed for sale. 


3 Neither the SEC nor the Receiver has provided any evidence showing that the 


4 GP investors are incapable of running their GPs, ensuring that the GP bills are paid, 


5 or deciding when to sell their land and for how much. Therefore, the receivership 


6 over the GPs should be lifted immediately. 


7 E. Whether Defendants Are Liable for Any Violations of Federal 


8 Securities Law is Irrelevant to Issue of Whether the GPs Should be 
in Receivership 


9 


10 The Reconsideration Order is based on the Court's decision that the GP 


11 equity interests were securities. Docket No. 619, p. 5. The SEC and Receiver 


12 further argue that the GPs should be included in the receivership to protect them 


13 from Western's possible financial failure. However, as even the SEC 


14 acknowledges, "the GPs are separate entities/rom Western." 


15 The GPs have nothing to do with the lawsuit. The SEC has accused none of 


16 the GPs or investors of helping Schooler or Western hide money or commit fraud. 


17 No GP is named as a party, and no investor has been named either. Whether 


18 Defendants are found to have violated the law has nothing to do with whether the 


19 GPs own land, or whether the investors can run their GPs, protect their investments, 


20 and sell for a profit. 


21 The underlying factors remain the same whether the Receiver is there or not, 


22 whether the SEC wins its lawsuit - when will someone want to buy the land from 


23 the GPs, and for how much? There is nothing that needs to be done to maintain title 


24 to the property and eventually sell to another party that the GP investors can't do on 


25 their own, without the Receiver. 


26 F. Statement the GP Wants to be Heard in Open Court at the October 
27 10,2014 Hearing. 


28 The person submitting this brief wishes to be heard in open court at the 
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1 October 10, 2014 hearing for Honey Springs Partners. 


2 


3 a 
4 CONCLUSION 


5 Honey Springs Partners respectfully request that this Court honor its partners' 


6 majority vote and modify the preliminary injunction order to be removed from the 


7 receivership. 


8 DATE: September 4,2014 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


Respectfully submitted, 


/Robert P. Sciotto. 
22675 Cheryl Way 
Lake Forest, CA 92630 
Tel. (949) 951-2099 c949 254 7571 
In Pro Per General Partner, 
Honey Springs Partners 
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1 Curtis Johnson 
2 1624 Hillsborough St. 


Chula Vista, CA 91913 
3 Tel. (619) 261-4023 


4 
In Pro Per 


5 General Partner 
6 Nevada View Partners 
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1 Nevada View Partners hereby submits the following brief in favor of 


2 removing the Court-appointed receivership over them and the other real estate 


3 general partnerships ("GPs") established by First Financial Planning Corporation 


4 d/bla Western Financial Planning Corporation ("Western") and Louis V. Schooler 


5 (collectively, "Defendants"), as authorized by the Court in its July 22, 2014 order 


6 reconsidering its earlier order of August 16, 2013 (Dkt. No. 629; hereafter 


7 "Reconsideration Order"). 


8 Curtis Johnson, on behalf of Desert View Partners, requests to be heard in 


9 open court at the hearing scheduled for October 10, 2014, and speak on behalf of 


10 Nevada View Partners for fifteen (15) minutes. 


11 I. 


12 ARGUMENT 


13 The receivership in this matter should be modified to exclude the GPs. By 


14 virtue of the express language of the Partnership Agreements and Partners' 


15 Representations executed by the investor-partners, the GPs are independent entities, 


16 completely separate from the Defendants in this litigation. Defendants have no 


17 control whatsoever over the GPs, because they cannot vote or nullify a vote. The 


18 GPs are perfectly capable of managing their properties and selling them for a profit. 


19 Whether Defendants are found liable for any violation of federal securities law is 


20 irrelevant to the issue of whether the GPs should remain in the receivership. While 


21 the Receiver and the SEC purport to act in the best interests of the GPs, they have 


22 failed to take adequate steps to determine what the interests of the investors are, and 


23 instead have made inaccurate factual representations to the Court regarding the 


24 powers and abilities of the investors to run their GPs and sell their property. Even 


25 though the investors are adults extremely capable of making their own decisions 


26 about their investments, the SEC and Receiver treat them like children. 


27 III 


28 III 


1 
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1 


2 


A. The Hearing for the GPs Improperly Allows the GPs to be Heard 
Only after they are Placed in Receivership 


3 When the SEC first filed suit, it promised the Court that the GPs would be 


4 heard before they were placed in receivership. However, it has now been two years 


5 since the GPs were placed in receivership, and only now are they being provided a 


6 hearing, during which time the Receiver has had exclusive control of their property. 


7 The GPs have never been asked whether they wanted to be in the receivership in the 


8 first place. 


9 This hearing is not true "due process" for the GPs because the hearing should 


10 have been provided in the very beginning, before the Court took control of the GPs 


11 away from their investors and vested it in a receiver over whom the investors had no 


12 say whatsoever. 


13 


14 


B. The SEC and Receiver Have Made Inaccurate Factual 
Representations and Omissions of Fact 


15 Prior to the July 18, 2014 hearing that led to the Reconsideration Order, 


16 Nancy Kemper, an investor in two co-tenants GPs (Horizon Partners and Rainbow 


17 Partners) holding title to a residentially-zoned parcel in Las Vegas, obtained an offer 


18 from CB Richard Ellis, one of America's major real estate brokerages, to list the 


19 GPs' jointly-owned parcel for sale at $2.6 million, then circulated ballots to her 


20 fellow investors. Most of the investors in both partnerships voted to accept the 


21 brokerage's offer to list the GPs' jointly-owned parcel for sale. None of this was 


22 initiated, requested, or coordinated by Defendants. 


23 Even though these investors were able to initiate and conduct a balloting 


24 process, the Receiver did not sign the listing agreement with CB Richard Ellis, and 


25 the Court disregarded the Horizon Partners' and Rainbow Partners' votes on the 


26 grounds that the Receiver's counsel showed that "the listing price is ... severely 


27 overinflated" based on an "erroneous assumption that the property is zoned for 


28 commercial, as opposed to residential, use" and because "the Receiver spoke with a 


2 
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1 listing agent who ... came up with a listing pnce that is based on the correct 


2 assumption that this property is zoned for residential use and that closely 


3 approximates the appraisal obtained by the Receiver." Docket No. 629,7:1-9. 


4 The Receiver's counsel made an inaccurate factual misrepresentation and an 


5 omission of fact to the Court that resulted in the Reconsideration Order. First, the 


6 listing price report submitted by CB Richard Ellis, which was filed with the Court, 


7 correctly listed the current zoning and explained how the property was worth $2.6 


8 million based on the allowed uses for the zoning. 


9 Second, the Receiver submitted no documentation to the Court explaining 


10 how the listing agent reached hislher determination, and in fact, the Receiver did not 


11 even identify the listing agent on the record or in any court filings. The Court did 


12 not ask for any documents from the Receiver's broker or ask questions of the 


13 (unidentified) broker before issuing the Reconsideration Order. Several investors 


14 have since sent letters to the Receiver and the Court asking for the identity of the 


15 broker and the documents supporting that broker's estimate of value. 


16 More importantly, regardless of any appraised value, if the investors in a GP 


17 vote in favor of listing their land for sale, the GP's partnership agreement directs 


18 that the proposed action be carried out. The Receiver had no right not to sign the 


19 listing agreement just because he disagreed with the majority vote. 


20 Thus the Court's decision in the Reconsideration Order was based on wholly 


21 unreliable statements while disregarding a detailed analysis of value that was in the 


22 record, and therefore was clear error. 


23 


24 


C. Defendants Have No Control over the GPs or the Investors; the 
Receiver Now Possesses More Power than Defendants Ever Did 


25 Throughout this entire case, ever since it began, the SEC and Receiver have 


26 claimed that Defendants "control" the GPs. But Defendants do not "control" the 


27 GPs - the OP investors, and only the investors, control the GPs. Each GP's 


28 partnership agreement states that only the GP investor-partners control the GPs and 


3 
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1 participate in the control, management, and direction of the GP. The investor-


2 partners can initiate matters for consideration by the partnership, including the 


3 distribution of information and requesting a vote of the partnership. The investor-


4 partners can vote to replace the Signatory Partner and Partnership Administrator if 


5 they wish, without having to provide a reason for replacing them. 


6 . Although Defendants can and do own equity interests m the GPs, the 


7 partnership agreements specifically provides that Defendants and their employees 


8 and agents cannot vote on any general partnership matters, including the sale of 


9 land. Thus Defendants, either on their own or by proxy, cannot vote on issues. Nor 


10 do Defendants possess any power to veto or refuse to honor a vote of the voting 


11 investors. Defendants share in the profits of the eventual resale of the raw land to 


12 developers, but they do not get to control when the land is to be sold, to whom, and 


13 for how much, because of their complete lack of control through voting. 


14 Neither the Receiver nor the SEC can exercise rights concerning assets that 


15 Defendants do not own and do not control. Those assets belong solely to the 


16 investor-partners who are empowered to vote. 


17 The GP investors, by virtue of retaining control by majority vote, are true 


18 general partners, not disguised limited partners. Yet, the imposition of the Receiver 


19 has stripped the investors of their powers. The investors had more ability to directly 


20 control, participate in, and influence their investment before the Receiver was 


21 imposed upon the GPs than they do now. By imposing the Receiver upon the GPs, 


22 the Court has turned the investors from general partners into limited partners 


23 dependent upon the whims of the Receiver's oversight, thereby creating a self-


24 fulfilling prophecy. 


25 Therefore, the Receiver must be removed from control of the GPs. 


26 III 


27 /II 


28 /II 


4 
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1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


D. The Investors in the GPs Are Capable of Managing Their 
Partnerships and Property and Selling the Land for a Profit 
without the Receiver's Guidance or Control 


In the Reconsideration Order, the Court found that the GPs should remain in 


the receivership because of "day-to-day operations [that] are not as simple as the 


Court previously thought them to be," such as Western buying out dissatisfied 


investors' interests, Western loaning money to GPs for funding shortfalls, the 


presence of a water system on GPs' property, and persons residing rent-free on GP 


property. Docket No. 629, 6:5-15. 


However, these matters are nothing new - the SEC and Receiver previously 


raised them unsuccessfully in 2013 when they opposed Defendants' motion to 


release the GPs from the receivership. The Receiver admitted that the "GPs may be 


able to hire somebody to perform some of these functions performed by Western 


(and possibly survive without others)." Docket No. 206 at 3. The GPs' partnership 


agreements show that the investors have always had the authority to hire people to 


16 perform the management functions, because the investors (but not Schooler or 


17 Western) can vote to fire the partnership secretaries and hire new ones. 


18 


19 


Therefore the Reconsideration Order is inappropriate because when the Court 


issued its order in 2013 to release the GPs from the receivership, the Court already 


20 knew what the GPs' regular operations were. Nothing has truly changed that makes 


21 


22 


23 


the continuation of an involuntary, unconsented receivership appropriate. 


The investors include people from all walks of life who are fully capable of 


making sure property taxes and insurance are paid each year and that an accountant 


24 is engaged to prepare Form K-l's. It's no more complicated than when the 


25 


26 


27 


28 


investors pay their income taxes or the mortgage, property taxes and insurance on 


their own houses. The Court agreed when it issued the earlier order to release the 


GPs from the Receiver. The SEC and Receiver have not shown that the investors 


are incapable of performing those tasks. 


5 
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1 Even for the handful of GPs that have residential tenants, a water system, or 


2 an eminent-domain lawsuit are present - and less than a dozen GPs have such issues 


3 - the investors can take action by voting on whether to have tenants reside on the 


4 premises, whether to hire someone to tend to the water system, whether to hire an 


5 attorney for the lawsuit, etc. If the tenants do not vacate the premises, the GP 


6 investors can vote to hire an attorney to bring an unlawful-detainer action against 


7 the tenants. The GP investors can vote to hire a manager to run the water system, or 


8 hire a lawyer to represent them in the eminent-domain lawsuit and ensure that they 


9 get as much money as possible from the government agency that plans to take their 


10 land for a road or a power plant. The SEC and Receiver have never provided any 


11 evidence that the investors are incapable of taking such action. And for the 


12 overwhelming majority of GPs that have neither a water system nor tenants, the 


13 operational requirements remain minimal: payment of taxes, insurance, and 


14 mortgages, and issuance of tax statements. 


15 Receivers are usually appointed to operate or manage a business when the 


16 business is being so mismanaged that investors' funds are at risk of being lost. 


17 However, when the business at issue consists of a general partnership with very 


18 simple routine activity and an asset that sits there and appreciates in value as nearby 


19 land is developed, there's nothing to mismanage. 


20 The SEC and Receiver claim that the land investments are somehow too 


21 complicated for the investors to run. But the SEC and Receiver continue to ignore 


22 that these investments are in raw land. It's dirt. There is no farming, ranching, or 


23 mining that takes place. There are no buildings to maintain, no rent to collect. The 


24 dirt sits there until such time as the surrounding area has developed, and then it 


25 becomes valuable to developers who want to put houses, or shopping centers, or 


26 industrial parks on it. The GPs are not established to develop their lands, and they 


27 don't develop them. That is left to the developers who eventually buy the land from 


28 the GPs. 
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1 Furthermore, the Co-Tenancy Agreements by which the GPs hold fractional 


2 interests to their properties do not undercut the investors' ability to operate the GPs 


3 and sell their property at a profit. The Co-Tenancy Agreement plainly and expressly 


4 states that any individual partner in any of the co-tenant GPs can simply request a 


5 ballot to be issued not only within hislher own GP, but for that ballot to also be 


6 issued for a vote of all the members of all the other co-tenant GPs. Dkt. No. 210-1, 


7 § 3.5.1. Any individual investor has the ability to force a vote to be taken by 


8 his/her GP and also all of the co-tenant GPs on any business matter relevant to 


9 the GPs. 


10 It is actually a very simple process that gIves each investor direct and 


11 immediate ability to bring a matter of business to a full vote upon a mere request. 


12 There is no requirement that a member's GP first vote on the issue of whether a 


13 ballot request be sent to the other co-tenant GPs, and there is no requirement that 


14 each GP's investors must unanimously vote a certain way; all that is needed is that a 


15 simple majority of the investors in each co-tenant GP vote in favor of selling, etc. 


16 Contrary to what the Court believes in the Reconsideration Order, the Co-


17 Tenancy Agreements do not require that "hundreds, if not thousands of investors, 


18 would have to communicate and collaborate before a property may, for example, be 


19 sold." Docket No. 629, 6:20-23. Instead, all it takes is one investor to request that 


20 the co-tenant GPs be balloted, followed by the two GP secretaries distributing the 


21 ballots to the investors, followed by the investors (on their own) voting. There is no 


22 coordination necessary, and the investors are capable of doing this without guidance 


23 or instruction by Defendants. 


24 In the case of Rainbow Partners and Horizon Partners, Ms. Kemper located a 


25 brokerage, obtained an offer to list, and then initiated the ballot process whereby the 


26 investors in both co-tenant GPs were able to cast a vote on whether to list the 


27 property with that brokerage. A majority of the investors in both GPs voted in favor 


28 of listing their land for sale. Defendants had no involvement whatsoever with Ms. 
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1 Kemper's balloting, and it was only the Receiver's failure to sign the paperwork 


2 with the brokerage that has prevented the property from being listed for sale. 


3 Neither the SEC nor the Receiver has provided any evidence showing that the 


4 GP investors are incapable of running their GPs, ensuring that the GP bills are paid, 


5 or deciding when to sell their land and for how much. Therefore, the receivership 


6 over the GPs should be lifted immediately. 


7 E. Whether Defendants Are Liable for Any Violations of Federal 


8 Securities Law is Irrelevant to Issue of Whether the GPs Should be 
in Receivership 


9 


10 The Reconsideration Order is based on the Court's decision that the GP 


11 equity interests were securities. Docket No. 619, p. 5. The SEC and Receiver 


12 further argue that the GPs should be included in the receivership to protect them 


13 from Western's possible financial failure. However, as even the SEC 


14 acknowledges, "the GPs are separate entities/rom Western." 


15 The GPs have nothing to do with the lawsuit. The SEC has accused none of 


16 the GPs or investors of helping Schooler or Western hide money or commit fraud. 


17 No GP is named as a party, and no investor has been named either. Whether 


18 Defendants are found to have violated the law has nothing to do with whether the 


19 GPs own land, or whether the investors can run their GPs, protect their investments, 


20 and sell for a profit. 


21 The underlying factors remain the same whether the Receiver is there or not, 


22 whether the SEC wins its lawsuit - when will someone want to buy the land from 


23 the GPs, and for how much? There is nothing that needs to be done to maintain title 


24 to the property and eventually sell to another party that the GP investors can't do on 


25 their own, without the Receiver. 


26 


27 


F. Statement the GP Wants to be Heard in Open Court at the October 
10, 2014 Hearing. 


28 The person submitting this brief wishes to be heard in open court at the 
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1 October 10,2014 hearing. 


2 


3 n 
4 CONCLUSION 


5 Nevada View Partners respectfully request that this Court honor its partners' 


6 majority vote and modify the preliminary injunction order to be removed from the 


7 receivership. 


8 DATE: September 6,2014 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


Respectfully submitted, 


9 


Case 3:12-cv-02164-GPC-JMA   Document 697   Filed 09/11/14   Page 10 of 10








1 Stephen P. Finn 
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1 Rolling Hills Partners hereby submits the following brief in favor of removing 


2 the Court-appointed receivership over them and the other real estate general 


3 partnerships ("GPs") established by First Financial Planning Corporation d/bla 


4 Western Financial Planning Corporation ("Western") and Louis V. Schooler 


5 (collectively, "Defendants"), as authorized by the Court in its July 22, 2014 order 


6 reconsidering its earlier order of August 16, 2013 (Dkt. No. 629; hereafter 


7 "Reconsideration Order"). 


8 Stephen P. Finn on behalf of Rolling Hills Partners, requests to be heard in 


9 open court at the hearing scheduled for October 10, 2014, and speak on behalf of 


10 Rolling Hills Partners for fifteen (15) minutes. 


11 I. 


12 ARGUMENT 


13 The receivership in this matter should be modified to exclude the GPs. By 


14 virtue of the express language of the Partnership Agreements and Partners' 


15 Representations executed by the investor-partners, the GPs are independent entities, 


16 completely separate from the Defendants in this litigation. Defendants have no 


17 control whatsoever over the GPs, because they cannot vote or nullify a vote. The 


18 GPs are perfectly capable of managing their properties and selling them for a profit. 


19 Whether Defendants are found liable for any violation of federal securities law is 


20 irrelevant to the issue of whether the GPs should remain in the receivership. While 


21 the Receiver and the SEC purport to act in the best interests of the GPs, they have 


22 failed to take adequate steps to determine what the interests of the investors are, and 


23 instead have made inaccurate factual representations to the Court regarding the 


24 powers and abilities of the investors to run their GPs and sell their property. Even 


25 though the investors are adults extremely capable of making their own decisions 


26 about their investments, the SEC and Receiver treat them like children. 


27 III 


28 III 
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1 


2 


A. The Hearing for the GPs Improperly Allows the GPs to be Heard 
Only after they are Placed in Receivership 


3 When the SEC first filed suit, it promised the Court that the GPs would be 


4 heard before they were placed in receivership. However, it has now been two years 


5 since the GPs were placed in receivership, and only now are they being provided a 


6 hearing, during which time the Receiver has had exclusive control of their property. 


7 The GPs have never been asked whether they wanted to be in the receivership in the 


8 first place. 


9 This hearing is not true "due process" for the GPs because the hearing should 


10 have been provided in the very beginning, before the Court took control of the GPs 


11 away from their investors and vested it in a receiver over whom the investors had no 


12 say whatsoever. 


13 B. The Receiver Will Sell the Property At an Inopportune Time 


14 Against the Wishes of the Investors 


15 The Receiver is planning to sell the property at a low pnce without 


16 considering the wishes of the investors, and without proper due diligence regarding 


17 actual property values. He is planning a fire sale. The investors stand to lose a 


18 significant portion of their investment, while being denied an opportunity to vote on 


19 whether they would like to sell, as is spelled out in the Partnership agreements. In 


20 doing so, the Receiver is not doing his job, which is to protect the investors. 


21 Instead, he is hurting us. The following section provides an example of how the 


22 Receiver has failed the Partnerships in this regard. 


23 


24 


25 


C. The SEC and Receiver Have Made Inaccurate Factual 
Representations and Omissions of Fact 


26 Prior to the July 18, 2014 hearing that led to the Reconsideration Order, 


27 Nancy Kemper, an investor in two co-tenants GPs (Horizon Partners and Rainbow 


28 Partners) holding title to a residentially-zoned parcel in Las Vegas, obtained an offer 
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1 from CB Richard Ellis, one of America's major real estate brokerages, to list the 


2 OPs' jointly-owned parcel for sale at $2.6 million, then circulated ballots to her 


3 fellow investors. Most of the investors in both partnerships voted to accept the 


4 brokerage's offer to list the GPs' jointly-owned parcel for sale. None of this was 


5 initiated, requested, or coordinated by Defendants. 


6 Even though these investors were able to initiate and conduct a balloting 


7 process, the Receiver did not sign the listing agreement with CB Richard Ellis, and 


8 the Court disregarded the Horizon Partners' and Rainbow Partners' votes on the 


9 grounds that the Receiver's counsel showed that "the listing price is ... severely 


10 overinflated" based on an "erroneous assumption that the property is zoned for 


11 commercial, as opposed to residential, use" and because "the Receiver spoke with a 


12 listing agent who ... came up with a listing price that is based on the correct 


13 assumption that this property is zoned for residential use and that closely 


14 approximates the appraisal obtained by the Receiver." Docket No. 629, 7:1-9. 


15 The Receiver's counsel made an inaccurate factual misrepresentation and an 


16 omission of fact to the Court that resulted in the Reconsideration Order. First, the 


17 listing price report submitted by CB Richard Ellis, which was filed with the Court, 


18 correctly listed the current zoning and explained how the property was worth $2.6 


19 million based on the allowed uses for the zoning. 


20 Second, the Receiver submitted no documentation to the Court explaining 


21 how the listing agent reached hislher determination, and in fact, the Receiver did not 


22 even identify the listing agent on the record or in any court filings. The Court did 


23 not ask for any documents from the Receiver's broker or ask questions of the 


24 (unidentified) broker before issuing the Reconsideration Order. Several investors 


25 have since sent letters to the Receiver and the Court asking for the identity of the 


26 broker and the documents supporting that broker's estimate of value. 


27 More importantly, regardless of any appraised value, if the investors in a OP 


28 vote in favor of listing their land for sale, the GP's partnership agreement directs 
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1 that the proposed action be carried out. The Receiver had no right not to sign the 


2 listing agreement just because he disagreed with the majority vote. 


3 Thus the Court's decision in the Reconsideration Order was based on wholly 


4 unreliable statements while disregarding a detailed analysis of value that was in the 


5 record, and therefore was clear error. 


6 D. Defendants Have No Control over the GPs or the Investors; the 


7 Receiver Now Possesses More Power than Defendants Ever Did 


8 Throughout this entire case, ever since it began, the SEC and Receiver have 


9 claimed that Defendants "control" the GPs. But Defendants do not "control" the 


10 GPs - the GP investors, and only the investors, control the GPs. Each GP's 


11 partnership agreement states that only the GP investor-partners control the GPs and 


12 participate in the control, management, and direction of the GP. The investor-


13 partners can initiate matters for consideration by the partnership, including the 


14 distribution of information and requesting a vote of the partnership. The investor-


15 partners can vote to replace the Signatory Partner and Partnership Administrator if 


16 they wish, without having to provide a reason for replacing them. 


17 Although Defendants can and do own equity interests 1ll the GPs, the 


18 partnership agreements specifically provides that Defendants and their employees 


19 and agents cannot vote on any general partnership matters, including the sale of 


20 land. Thus Defendants, either on their own or by proxy, cannot vote on issues. Nor 


21 do Defendants possess any power to veto or refuse to honor a vote of the voting 


22 investors. Defendants share in the profits of the eventual resale of the raw land to 


23 developers, but they do not get to control when the land is to be sold, to whom, and 


24 for how much, because of their complete lack of control through voting. 


25 Neither the Receiver nor the SEC can exercise rights concerning assets that 


26 Defendants do not own and do not control. Those assets belong solely to the 


27 investor-partners who are empowered to vote. 


28 The GP investors, by virtue of retaining control by majority vote, are true 
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1 general partners, not disguised limited partners. Yet, the imposition of the Receiver 


2 has stripped the investors of their powers. The investors had more ability to directly 


3 control, participate in, and influence their investment before the Receiver was 


4 imposed upon the GPs than they do now. By imposing the Receiver upon the GPs, 


5 the Court has turned the investors from general partners into limited partners 


6 dependent upon the whims of the Receiver's oversight, thereby creating a self-


7 fulfilling prophecy. 


8 Therefore, the Receiver must be removed from control of the GPs. 


9 III 


10 III 


11 III 


12 


13 


14 


15 


E. The Investors in the GPs Are Capable of Managing Their 
Partnerships and Property and Selling the Land for a Profit 
without the Receiver's Guidance or Control 


In the Reconsideration Order, the Court found that the GPs should remain in 


16 the receivership because of "day-to-day operations [that] are not as simple as the 


17 Court previously thought them to be," such as Western buying out dissatisfied 


18 investors' interests, Western loaning money to GPs for funding shortfalls, the 


19 presence of a water system on GPs' property, and persons residing rent-free on GP 


20 property. Docket No. 629, 6:5-15. 


21 However, these matters are nothing new - the SEC and Receiver previously 


22 raised them unsuccessfully in 2013 when they opposed Defendants' motion to 


23 release the GPs from the receivership. The Receiver admitted that the "GPs may be 


24 able to hire somebody to perform some of these functions performed by Western 


(and possibly survive without others)." Docket No. 206 at 3. The GPs' partnership 25 


26 agreements show that the investors have always had the authority to hire people to 


27 perform the management functions, because the investors (but not Schooler or 


28 Western) can vote to fire the partnership secretaries and hire new ones. 
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1 Therefore the Reconsideration Order is inappropriate because when the Court 


2 issued its order in 2013 to release the GPs from the receivership, the Court already 


3 knew what the GPs' regular operations were. Nothing has truly changed that makes 


4 the continuation of an involuntary, unconsented receivership appropriate. 


5 The investors include people from all walks of life who are fully capable of 


6 making sure property taxes and insurance are paid each year and that an accountant 


7 is engaged to prepare Form K-I's. It's no more complicated than when the 


8 investors pay their income taxes or the mortgage, property taxes and insurance on 


9 their own houses. The Court agreed when it issued the earlier order to release the 


10 GPs from the Receiver. The SEC and Receiver have not shown that the investors 


11 are incapable of performing those tasks. 


12 Even for the handful of GPs that have residential tenants, a water system, or 


13 an eminent-domain lawsuit are present - and less than a dozen GPs have such issues 


14 - the investors can take action by voting on whether to have tenants reside on the 


15 premises, whether to hire someone to tend to the water system, whether to hire an 


16 attorney for the lawsuit, etc. If the tenants do not vacate the premises, the GP 


17 investors can vote to hire an attorney to bring an unlawful-detainer action against 


18 the tenants. The OP investors can vote to hire a manager to run the water system, or 


19 hire a lawyer to represent them in the eminent-domain lawsuit and ensure that they 


20 get as much money as possible from the government agency that plans to take their 


21 land for a road or a power plant. The SEC and Receiver have never provided any 


22 evidence that the investors are incapable of taking such action. And for the 


23 overwhelming majority of GPs that have neither a water system nor tenants, the 


24 operational requirements remain minimal: payment of taxes, insurance, and 


25 mortgages, and issuance of tax statements. 


26 Receivers are usually appointed to operate or manage a business when the 


27 business is being so mismanaged that investors' funds are at risk of being lost. 


28 However, when the business at issue consists of a general partnership with very 
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1 simple routine activity and an asset that sits there and appreciates in value as nearby 


2 land is developed, there's nothing to mismanage. 


3 The SEC and Receiver claim that the land investments are somehow too 


4 complicated for the investors to run. But the SEC and Receiver continue to ignore 


5 that these investments are in raw land. It's dirt. There is no farming, ranching, or 


6 mining that takes place. There are no buildings to maintain, no rent to collect. The 


7 dirt sits there until such time as the surrounding area has developed, and then it 


8 becomes valuable to developers who want to put houses, or shopping centers, or 


9 industrial parks on it. The GPs are not established to develop their lands, and they 


10 don't develop them. That is left to the developers who eventually buy the land from 


11 the GPs. 


12 Furthermore, the Co-Tenancy Agreements by which the GPs hold fractional 


13 interests to their properties do not undercut the investors' ability to operate the GPs 


14 and sell their property at a profit. The Co-Tenancy Agreement plainly and expressly 


15 states that any individual partner in any of the co-tenant GPs can simply request a 


16 ballot to be issued not only within his/her own GP, but for that ballot to also be 


17 issued for a vote of all the members of all the other co-tenant GPs. Dkt. No. 210-1, 


18 § 3.5.1. Any individual investor has the ability to force a vote to be taken by 


19 his/her GP and also all of the co-tenant GPs on any business matter relevant to 


20 the GPs. 


21 It is actually a very simple process that gIves each investor direct and 


22 immediate ability to bring a matter of business to a full vote upon a mere request. 


23 There is no requirement that a member's GP first vote on the issue of whether a 


24 ballot request be sent to the other co-tenant GPs, and there is no requirement that 


25 each GP's investors must unanimously vote a certain way; all that is needed is that a 


26 simple majority of the investors in each co-tenant GP vote in favor of selling, etc. 


27 Contrary to what the Court believes in the Reconsideration Order, the Co-


28 Tenancy Agreements do not require that "hundreds, if not thousands of investors, 
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1 would have to communicate and collaborate before a property may, for example, be 


2 sold." Docket No. 629, 6:20-23. Instead, all it takes is one investor to request that 


3 the co-tenant GPs be balloted, followed by the two GP secretaries distributing the 


4 ballots to the investors, followed by the investors (on their own) voting. There is no 


5 coordination necessary, and the investors are capable of doing this without guidance 


6 or instruction by Defendants. 


7 In the case of Rainbow Partners and Horizon Partners, Ms. Kemper located a 


8 brokerage, obtained an offer to list, and then initiated the ballot process whereby the 


9 investors in both co-tenant GPs were able to cast a vote on whether to list the 


10 property with that brokerage. A majority of the investors in both GPs voted in favor 


11 of listing their land for sale. Defendants had no involvement whatsoever with Ms. 


12 Kemper's balloting, and it was only the Receiver's failure to sign the paperwork 


13 with the brokerage that has prevented the property from being listed for sale. 


14 Neither the SEC nor the Receiver has provided any evidence showing that the 


15 GP investors are incapable of running their GPs, ensuring that the GP bills are paid, 


16 or deciding when to sell their land and for how much. Therefore, the receivership 


17 over the GPs should be lifted immediately. 


18 F. Whether Defendants Are Liable for Any Violations of Federal 


19 Securities Law is Irrelevant to Issue of Whether the GPs Should be 
in Receivership 


20 


21 The Reconsideration Order is based on the Court's decision that the GP 


22 equity interests were securities. Docket No. 619, p. 5. The SEC and Receiver 


23 further argue that the GPs should be included in the receivership to protect them 


24 from Western's possible fmancial failure. However, as even the SEC 


25 acknowledges, "the GPs are separate entities from Western." 


26 The GPs have nothing to do with the lawsuit. The SEC has accused none of 


27 the GPs or investors of helping Schooler or Western hide money or commit fraud. 


28 No GP is named as a party, and no investor has been named either. Whether 
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1 Defendants are found to have violated the law has nothing to do with whether the 


2 GPs own land, or whether the investors can run their GPs, protect their investments, 


3 and sell for a profit. 


4 The underlying factors remain the same whether the Receiver is there or not, 


5 whether the SEC wins its lawsuit - when will someone want to buy the land from 


6 the GPs, and for how much? There is nothing that needs to be done to maintain title 


7 to the property and eventually sell to another party that the GP investors can't do on 


8 their own, without the Receiver. 


9 


10 


11 


12 


G. Statement the GP Wants to be Heard in Open Court at the October 
10,2014 Hearing. 


The person submitting this brief wishes to be heard in open court at the 


13 October 10,2014 hearing. 


14 


15 


16 


II. 


CONCLUSION 


17 Rolling Hills Partners respectfully request that this Court honor its partners' 


18 majority vote and modify the preliminary injunction order to be removed from the 


19 receivership. 


20 DATE: September 8, 2014 


21 


22 


23 


24 


25 


26 


27 


28 


Respectfully submitted, 


Stephen P. Finn V 
1502 Caudor St. 
Encinitas, CA 92024 
Tel. (760) 942-1283 
In Pro Per General Partner, 
Rolling Hills Partners 
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1 Mark D. Totman 
2 31 Mira Mesa 


Rancho Santa Margarita, CA 92688 
3 Tel. (949) 439-4431 


4 
In Pro Per 


5 General Partner 
6 High Desert Partners 


__ -~.-. __ --..fool 
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SOUTHERN DISTRICT OF CALIFORNIA ! 


SECURITIES AND EXCHANGE 
COMMISSION, 


Plaintiff, 


v. 


LOUIS V. SCHOOLER and 
FIRST FINANCIAL PLANNING 
CORPORATION d/b/a WESTERN 
FINANCIAL PLANNING 
CORPORATION, 


Defendants. 


I 
Case No. 12 CV 2164 GPC \JMA 


NOTICE OF HIGH DESERT 
PARTNERS OF INTENTION TO 
APPEAR AT HEARING AND SPEAK 
IN SUPPORT OF MODIFICATION 
OF THE PRELIMINARY 
INJUNCTION ORDER TO REMOVE 
THE REAL ESTATE GENERAL 
PARTNERSHIPS FROM THE 
RECEIVERSHIP 


Date: October 10,2014 
Time: 1 :30 p.m. 
Courtroom: 2D 
Judge: Hon. Gonzalo P. Curiel 
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Mark D. Totman, on behalf of High Desert Partners, hereby submits High 


2 Desert Partners' Notice of Intention to Appear at the hearing scheduled for October 


3 10, 2014 and be heard in open court on the issue of remaining in the Court-ordered 


4 receivership, and requests fifteen (15) minutes to speak on behalf of High Desert 


5 Partners. 


6 DATE: September 7,2014 


7 


8 
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13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 
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Respectfully submitted, 


Mark D. Totman 
31 Mira Mesa 
Rancho Santa Margarita, CA 92688 
Tel. (949) 439-4431 
In Pro Per General Partner, 
High Desert Partners 
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High Desert Partners hereby submits the following brief in favor of removing 


2 the Court-appointed receivership over them and the other real estate general 


3 partnerships ("GPs") established by First Financial Planning Corporation dlbla 


4 Western Financial Planning Corporation ("Western") and Louis V. Schooler 


5 (collectively, "Defendants"), as authorized by the Court in its July 22, 2014 order 


6 reconsidering its earlier order of August 16, 2013 (Dkt. No. 629; hereafter 


7 "Reconsideration Order"). 


8 Mark D. Totman, on behalf of High Desert Partners, requests to be heard in 


9 open court at the hearing scheduled for October 10, 2014, and speak on behalf of 


10 High Desert Partners for fifteen (15) minutes. 


11 I. 


12 ARGUMENT 


13 The receivership in this matter should be modified to exclude the GPs. By 


14 virtue of the express language of the Partnership Agreements and Partners' 


15 Representations executed by the investor-partners, the GPs are independent entities, 


16 completely separate from the Defendants in this litigation. Defendants have no 


17 control whatsoever over the GPs, because they cannot vote or nullify a vote. The 


18 GPs are perfectly capable of managing their properties and selling them for a profit. 


19 Whether Defendants are found liable for any violation of federal securities law is 


20 irrelevant to the issue of whether the GPs should remain in the receivership. While 


21 the Receiver and the SEC purport to act in the best interests of the GPs, they have 


22 failed to take adequate steps to determine what the interests of the investors are, and 


23 instead have made inaccurate factual representations to the Court regarding the 


24 powers and abilities of the investors to run their GPs and sell their property. Even 


25 though the investors are adults extremely capable of making their own decisions 


26 about their investments, the SEC and Receiver treat them like children. 


27 III 


28 III 
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A. 


2 


The Hearing for the GPs Improperly Allows the GPs to be Heard 
Only after they are Placed in Receivership 


3 When the SEC first filed suit, it promised the Court that the GPs would be 


4 heard before they were placed in receivership. However, it has now been two years 


5 since the GPs were placed in receivership, and only now are they being provided a 


6 hearing, during which time the Receiver has had exclusive control of their property. 


7 The GPs have never been asked whether they wanted to be in the receivership in the 


8 first place. 


9 This hearing is not true "due process" for the GPs because the hearing should 


10 have been provided in the very beginning, before the Court took control of the GPs 


11 away from their investors and vested it in a receiver over whom the investors had no 


12 say whatsoever. 


13 


14 


B. The SEC and Receiver Have Made Inaccurate Factual 
Representations and Omissions of Fact 


15 Prior to the July 18, 2014 hearing that led to the Reconsideration Order, 


16 Nancy Kemper, an investor in two co-tenants GPs (Horizon Partners and Rainbow 


17 Partners) holding title to a residentially-zoned parcel in Las Vegas, obtained an offer 


18 from CB Richard Ellis, one of America's major real estate brokerages, to list the 


19 GPs' jointly-owned parcel for sale at $2.6 million, then circulated ballots to her 


20 fellow investors. Most of the investors in both partnerships voted to accept the 


21 brokerage's offer to list the GPs' jointly-owned parcel for sale. None of this was 


22 initiated, requested, or coordinated by Defendants. 


23 Even though these investors were able to initiate and conduct a balloting 


24 process, the Receiver did not sign the listing agreement with CB Richard Ellis, and 


25 the Court disregarded the Horizon Partners ' and Rainbow Partners' votes on the 


26 grounds that the Receiver's counsel showed that "the listing price is ... severely 


27 overinflated" based on an "erroneous assumption that the property is zoned for 


28 commercial, as opposed to residential, use" and because "the Receiver spoke with a 
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1 listing agent who ... came up with a listing pnce that is based on the correct 


2 assumption that this property is zoned for residential use and that closely 


3 approximates the appraisal obtained by the Receiver." Docket No. 629, 7:1-9. 


4 The Receiver's counsel made an inaccurate factual misrepresentation and an 


5 omission of fact to the Court that resulted in the Reconsideration Order. First, the 


6 listing price report submitted by CB Richard Ellis, which was filed with the Court, 


7 correctly listed the current zoning and explained how the property was worth $2.6 


8 million based on the allowed uses for the zoning. 


9 Second, the Receiver submitted no documentation to the Court explaining 


10 how the listing agent reached his/her determination, and in fact, the Receiver did not 


11 even identify the listing agent on the record or in any court filings. The Court did 


12 not ask for any documents from the Receiver's broker or ask questions of the 


13 (unidentified) broker before issuing the Reconsideration Order. Several investors 


14 have since sent letters to the Receiver and the Court asking for the identity of the 


15 broker and the documents supporting that broker's estimate of value. 


16 More importantly, regardless of any appraised value, if the investors in a GP 


17 vote in favor of listing their land for sale, the GP's partnership agreement directs 


18 that the proposed action be carried out. The Receiver had no right not to sign the 


19 listing agreement just because he disagreed with the majority vote. 


20 Thus the Court's decision in the Reconsideration Order was based on wholly 


21 unreliable statements while disregarding a detailed analysis of value that was in the 


22 record, and therefore was clear error. 


23 


24 


C. Defendants Have No Control over the GPs or the Investors; the 
Receiver Now Possesses More Power than Defendants Ever Did 


25 Throughout this entire case, ever since it began, the SEC and Receiver have 


26 claimed that Defendants "control" the GPs. But Defendants do not "control" the 


27 GPs - the GP investors, and only the investors, control the GPs. Each GP's 


28 partnership agreement states that only the GP investor-partners control the GPs and 
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participate in the control, management, and direction of the GP. The investor-


2 partners can initiate matters for consideration by the partnership, including the 


3 distribution of information and requesting a vote of the partnership. The investor-


4 partners can vote to replace the Signatory Partner and Partnership Administrator if 


5 they wish, without having to provide a reason for replacing them. 


6 Although Defendants can and do own equity interests III the GPs, the 


7 partnership agreements specifically provides that Defendants and their employees 


8 and agents cannot vote on any general partnership matters, including the sale of 


9 land. Thus Defendants, either on their own or by proxy, cannot vote on issues. Nor 


10 do Defendants possess any power to veto or refuse to honor a vote of the voting 


11 investors. Defendants share in the profits of the eventual resale of the raw land to 


12 developers, but they do not get to control when the land is to be sold, to whom, and 


l3 for how much, because of their complete lack of control through voting. 


14 Neither the Receiver nor the SEC can exercise rights concerning assets that 


15 Defendants do not own and do not control. Those assets belong solely to the 


16 investor-partners who are empowered to vote. 


17 The GP investors, by virtue of retaining control by majority vote, are true 


18 general partners, not disguised limited partners. Yet, the imposition of the Receiver 


19 has stripped the investors of their powers. The investors had more ability to directly 


20 control, participate in, and influence their investment before the Receiver was 


21 imposed upon the GPs than they do now. By imposing the Receiver upon the GPs, 


22 the Court has turned the investors from general partners into limited partners 


23 dependent upon the whims of the Receiver's oversight, thereby creating a self-


24 fulfilling prophecy. 


25 Therefore, the Receiver must be removed from control of the GPs. 


26 III 


27 III 


28 III 
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2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


D. The Investors in the GPs Are Capable of Managing Their 
Partnerships and Property and Selling the Land for a Profit 
without the Receiver's Guidance or Control 


In the Reconsideration Order, the Court found that the GPs should remain in 


the receivership because of "day-to-day operations [that] are not as simple as the 


Court previously thought them to be," such as Western buying out dissatisfied 


investors' interests, Western loaning money to GPs for funding shortfalls, the 


presence of a water system on GPs' property, and persons residing rent-free on GP 


property. Docket No. 629,6:5-15. 


However, these matters are nothing new - the SEC and Receiver previously 


raised them unsuccessfully in 2013 when they opposed Defendants' motion to 


release the GPs from the receivership. The Receiver admitted that the "GPs may be 


able to hire somebody to perform some of these functions performed by Western 


(and possibly survive without others)." Docket No. 206 at 3. The GPs' partnership 


agreements show that the investors have always had the authority to hire people to 


perform the management functions, because the investors (but not Schooler or 


Western) can vote to fire the partnership secretaries and hire new ones. 


Therefore the Reconsideration Order is inappropriate because when the Court 


issued its order in 2013 to release the GPs from the receivership, the Court already 


knew what the GPs' regular operations were. Nothing has truly changed that makes 


the continuation of an involuntary, unconsented receivership appropriate. 


The investors include people from all walks of life who are fully capable of 


making sure property taxes and insurance are paid each year and that an accountant 


is engaged to prepare Form K-l 'so It's no more complicated than when the 


investors pay their income taxes or the mortgage, property taxes and insurance on 


their own houses. The Court agreed when it issued the earlier order to release the 


GPs from the Receiver. The SEC and Receiver have not shown that the investors 


are incapable of performing those tasks. 
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1 Even for the handful of GPs that have residential tenants, a water system, or 


2 an eminent-domain lawsuit are present - and less than a dozen GPs have such issues 


3 - the investors can take action by voting on whether to have tenants reside on the 


4 premises, whether to hire someone to tend to the water system, whether to hire an 


5 attorney for the lawsuit, etc. If the tenants do not vacate the premises, the GP 


6 investors can vote to hire an attorney to bring an unlawful-detainer action against 


7 the tenants. The GP investors can vote to hire a manager to run the water system, or 


8 hire a lawyer to represent them in the eminent-domain lawsuit and ensure that they 


9 get as much money as possible from the government agency that plans to take their 


10 land for a road or a power plant. The SEC and Receiver have never provided any 


11 evidence that the investors are incapable of taking such action. And for the 


12 overwhelming majority of GPs that have neither a water system nor tenants, the 


13 operational requirements remain minimal: payment of taxes, insurance, and 


14 mortgages, and issuance of tax statements. 


15 Receivers are usually appointed to operate or manage a business when the 


16 business is being so mismanaged that investors' funds are at risk of being lost. 


17 However, when the business at issue consists of a general partnership with very 


18 simple routine activity and an asset that sits there and appreciates in value as nearby 


19 land is developed, there's nothing to mismanage. 


20 The SEC and Receiver claim that the land investments are somehow too 


21 complicated for the investors to run. But the SEC and Receiver continue to ignore 


22 that these investments are in raw land. It's dirt. There is no farming, ranching, or 


23 mining that takes place. There are no buildings to maintain, no rent to collect. The 


24 dirt sits there until such time as the surrounding area has developed, and then it 


25 becomes valuable to developers who want to put houses, or shopping centers, or 


26 industrial parks on it. The GPs are not established to develop their lands, and they 


27 don't develop them. That is left to the developers who eventually buy the land from 


28 the GPs. 
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1 Furthennore, the Co-Tenancy Agreements by which the GPs hold fractional 


2 interests to their properties do not undercut the investors' ability to operate the GPs 


3 and sell their property at a profit. The Co-Tenancy Agreement plainly and expressly 


4 states that any individual partner in any of the co-tenant GPs can simply request a 


5 ballot to be issued not only within his/her own GP, but for that ballot to also be 


6 issued for a vote of all the members of all the other co-tenant GPs. Dkt. No. 210-1, 


7 § 3.5.1. Any individual investor has the ability to force a vote to be taken by 


8 hislher GP and also all of the co-tenant GPs on any business matter relevant to 


9 the GPs. 


10 It is actually a very simple process that gIves each investor direct and 


11 immediate ability to bring a matter of business to a full vote upon a mere request. 


12 There is no requirement that a member's GP first vote on the issue of whether a 


13 ballot request be sent to the other co-tenant GPs, and there is no requirement that 


14 each GP's investors must unanimously vote a certain way; all that is needed is that a 


15 simple majority a/the investors in each co-tenant GP vote in favor of selling, etc. 


16 Contrary to what the Court believes in the Reconsideration Order, the Co-


17 Tenancy Agreements do not require that "hundreds, if not thousands of investors, 


18 would have to communicate and collaborate before a property may, for example, be 


19 sold." Docket No. 629, 6:20-23. Instead, all it takes is one investor to request that 


20 the co-tenant GPs be balloted, followed by the two GP secretaries distributing the 


21 ballots to the investors, followed by the investors (on their own) voting. There is no 


22 coordination necessary, and the investors are capable of doing this without guidance 


23 or instruction by Defendants. 


24 In the case of Rainbow Partners and Horizon Partners, Ms. Kemper located a 


25 brokerage, obtained an offer to list, and then initiated the ballot process whereby the 


26 investors in both co-tenant GPs were able to cast a vote on whether to list the 


27 property with that brokerage. A majority of the investors in both GPs voted in favor 


28 of listing their land for sale. Defendants had no involvement whatsoever with Ms. 
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1 Kemper's balloting, and it was only the Receiver's failure to sign the paperwork 


2 with the brokerage that has prevented the property from being listed for sale. 


3 Neither the SEC nor the Receiver has provided any evidence showing that the 


4 GP investors are incapable of running their GPs, ensuring that the GP bills are paid, 


5 or deciding when to sell their land and for how much. Therefore, the receivership 


6 over the GPs should be lifted immediately. 


7 


8 


9 


E. Whether Defendants Are Liable for Any Violations of Federal 
Securities Law is Irrelevant to Issue of Whether the GPs Should be 
in Receivership 


10 The Reconsideration Order is based on the Court's decision that the GP 


11 equity interests were securities. Docket No. 619, p. 5. The SEC and Receiver 


12 further argue that the GPs should be included in the receivership to protect them 


13 from Western's possible financial failure. However, as even the SEC 


14 acknowledges, "the GPs are separate entities/rom Western." 


15 The GPs have nothing to do with the lawsuit. The SEC has accused none of 


16 the GPs or investors of helping Schooler or Western hide money or commit fraud. 


17 No GP is named as a party, and no investor has been named either. Whether 


18 Defendants are found to have violated the law has nothing to do with whether the 


19 GPs own land, or whether the investors can run their GPs, protect their investments, 


20 and sell for a profit. 


21 The underlying factors remain the same whether the Receiver is there or not, 


22 whether the SEC wins its lawsuit - when will someone want to buy the land from 


23 the GPs, and for how much? There is nothing that needs to be done to maintain title 


24 to the property and eventually sell to another party that the GP investors can't do on 


25 their own, without the Receiver. 


26 


27 


F. Statement the GP Wants to be Heard in Open Court at the October 
10,2014 Hearing. 


28 I, Mark D. Totman, the person submitting this brief representing High Desert 
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1 Partners, wishes to be heard in open court at the October 10, 2014 hearing. 


2 


3 ll. 


4 CONCLUSION 


5 High Desert Partners respectfully request that this Court honor its partners' 


6 majority vote and modify the preliminary injunction order to be removed from the 


7 receivership. 


8 DATE: September 7,2014 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


Respectfully submitted, 


Mark D. Totman 
31 Mira Mesa 
Rancho Santa Margarita, CA 92688 
Tel. (949) 439-4431 
In Pro Per General Partner, 
High Desert Partners 
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1 Stephen P. Finn 
2 1502 Caudor St. 


Encinitas, CA 92024 
3 Tel. (760) 942-1283 


4 
In Pro Per 


5 General Partner 
6 . Silver State Partners 
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1 Silver State Partners hereby submits the following brief in favor of removing 


2 the Court-appointed receivership over them and the other real estate general 


3 partnerships ("GPs") established by First Financial Planning Corporation d/bla 


4 Western Financial Planning Corporation ("Western") and Louis V. Schooler 


5 (collectively, "Defendants"), as authorized by the Court in its July 22, 2014 order 


6 reconsidering its earlier order of August 16, 2013 (Dkt. No. 629; hereafter 


7 "Reconsideration Order"). 


8 Stephen P. Finn on behalf of Silver State Partners, requests to be heard in 


9 open court at the hearing scheduled for October 10, 2014, and speak on behalf of 


10 Silver State Partners for fifteen (15) minutes. 


11 I. 


12 ARGUMENT 


13 The receivership in this matter should be modified to exclude the GPs. By 


14 virtue of the express language of the Partnership Agreements and Partners' 


15 Representations executed by the investor-partners, the GPs are independent entities, 


16 completely separate from the Defendants in this litigation. Defendants have no 


17 control whatsoever over the GPs, because they cannot vote or nullify a vote. The 


18 GPs are perfectly capable of managing their properties and selling them for a profit. 


19 Whether Defendants are found liable for any violation of federal securities law is 


20 irrelevant to the issue of whether the GPs should remain in the receivership. While 


21 the Receiver and the SEC purport to act in the best interests of the GPs, they have 


22 failed to take adequate steps to determine what the interests of the investors are, and 


23 instead have made inaccurate factual representations to the Court regarding the 


24 powers and abilities of the investors to run their GPs and sell their property. Even 


25 though the investors are adults extremely capable of making their own decisions 


26 about their investments, the SEC and Receiver treat them like children. 


27 III 


28 III 
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1 


2 


A. The Hearing for the GPs Improperly Allows the GPs to be Heard 
Only after they are Placed in Receivership 


3 When the SEC first filed suit, it promised the Court that the GPs would be 


4 heard before they were placed in receivership. However, it has now been two years 


5 since the GPs were placed in receivership, and only now are they being provided a 


6 hearing, during which time the Receiver has had exclusive control of their property. 


7 The GPs have never been asked whether they wanted to be in the receivership in the 


8 first place. 


9 This hearing is not true "due process" for the GPs because the hearing should 


10 have been provided in the very beginning, before the Court took control of the GPs 


11 away from their investors and vested it in a receiver over whom the investors had no 


12 say whatsoever. 


13 


14 


B. The Receiver Will Sell the Property At an Inopportune Time 
Against the Wishes of the Investors 


15 The Receiver is planning to sell the property at a low pnce without 


16 considering the wishes of the investors, and without proper due diligence regarding 


17 actual property values. He is planning a fire sale. The investors stand to lose a 


18 significant portion of their investment, while being denied an opportunity to vote on 


19 whether they would like to sell, as is spelled out in the Partnership agreements. In 


20 doing so, the Receiver is not doing his job, which is to protect the investors. 


21 Instead, he is hurting us. The following section provides an example of how the 


22 Receiver has failed the Partnerships in this regard. 


23 


24 


25 


C. The SEC and Receiver Have Made Inaccurate Factual 
Representations and Omissions of Fact 


26 Prior to the July 18, 2014 hearing that led to the Reconsideration Order, 


27 Nancy Kemper, an investor in two co-tenants GPs (Horizon Partners and Rainbow 


28 Partners) holding title to a residentially-zoned parcel in Las Vegas, obtained an offer 


2 


Case 3:12-cv-02164-GPC-JMA   Document 700   Filed 09/11/14   Page 3 of 10







1 from CB Richard Ellis, one of America's major real estate brokerages, to list the 


2 GPs' jointly-owned parcel for sale at $2.6 million, then circulated ballots to her 


3 fellow investors. Most of the investors in both partnerships voted to accept the 


4 brokerage's offer to list the GPs' jointly-owned parcel for sale. None of this was 


5 initiated, requested, or coordinated by Defendants. 


6 Even though these investors were able to initiate and conduct a balloting 


7 process, the Receiver did not sign the listing agreement with CB Richard Ellis, and 


8 the Court disregarded the Horizon Partners' and Rainbow Partners' votes on the 


9 grounds that the Receiver's counsel showed that "the listing price is ... severely 


10 overinflated" based on an "erroneous assumption that the property is zoned for 


11 commercial, as opposed to residential, use" and because "the Receiver spoke with a 


12 listing agent who ... came up with a listing price that is based on the correct 


13 assumption that this property is zoned for residential use and that closely 


14 approximates the appraisal obtained by the Receiver." Docket No. 629, 7:1-9. 


15 The Receiver's counsel made an inaccurate factual misrepresentation and an 


16 omission of fact to the Court that resulted in the Reconsideration Order. First, the 


17 listing price report submitted by CB Richard Ellis, which was filed with the Court, 


18 correctly listed the current zoning and explained how the property was worth $2.6 


19 million based on the allowed uses for the zoning. 


20 Second, the Receiver submitted no documentation to the Court explaining 


21 how the listing agent reached hislher determination, and in fact, the Receiver did not 


22 even identify the listing agent on the record or in any court filings. The Court did 


23 not ask for any documents from the Receiver's broker or ask questions of the 


24 (unidentified) broker before issuing the Reconsideration Order. Several investors 


25 have since sent letters to the Receiver and the Court asking for the identity of the 


26 broker and the documents supporting that broker's estimate of value. 


27 More importantly, regardless of any appraised value, if the investors in a GP 


28 vote in favor of listing their land for sale, the GP's partnership agreement directs 
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1 that the proposed action be carried out. The Receiver had no right not to sign the 


2 listing agreement just because he disagreed with the majority vote. 


3 Thus the Court's decision in the Reconsideration Order was based on wholly 


4 unreliable statements while disregarding a detailed analysis of value that was in the 


5 record, and therefore was clear error. 


6 


7 


D. Defendants Have No Control over the GPs or the Investors; the 
Receiver Now Possesses More Power than Defendants Ever Did 


8 Throughout this entire case, ever since it began, the SEC and Receiver have 


9 claimed that Defendants "control" the GPs. But Defendants do not "control" the 


10 GPs - the GP investors, and only the investors, control the GPs. Each GP's 


11 partnership agreement states that only the GP investor-partners control the GPs and 


12 participate in the control, management, and direction of the GP. The investor-


13 partners can initiate matters for consideration by the partnership, including the 


14 distribution of information and requesting a vote of the partnership. The investor-


15 partners can vote to replace the Signatory Partner and Partnership Administrator if 


16 they wish, without having to provide a reason for replacing them. 


17 Although Defendants can and do own equity interests ill the GPs, the 


18 partnership agreements specifically provides that Defendants and their employees 


19 and agents cannot vote on any general partnership matters, including the sale of 


20 land. Thus Defendants, either on their own or by proxy, cannot vote on issues. Nor 


21 do Defendants possess any power to veto or refuse to honor a vote of the voting 


22 investors. Defendants share in the profits of the eventual resale of the raw land to 


23 developers, but they do not get to control when the land is to be sold, to whom, and 


24 for how much, because of their complete lack of control through voting. 


25 Neither the Receiver nor the SEC can exercise rights concerning assets that 


26 Defendants do not own and do not control. Those assets belong solely to the 


27 investor-partners who are empowered to vote. 


28 The GP investors, by virtue of retaining control by majority vote, are true 
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1 general partners, not disguised limited partners. Yet, the imposition of the Receiver 


2 has stripped the investors of their powers. The investors had more ability to directly 


3 control, participate in, and influence their investment before the Receiver was 


4 imposed upon the GPs than they do now. By imposing the Receiver upon the GPs, 


5 the Court has turned the investors from general partners into limited partners 


6 dependent upon the whims of the Receiver's oversight, thereby creating a self-


7 fulfilling prophecy. 


8 Therefore, the Receiver must be removed from control of the GPs. 


9 III 


10 III 


11 III 


12 


13 


14 


15 


E. The Investors in the GPs Are Capable of Managing Their 
Partnerships and Property and Selling the Land for a Profit 
without the Receiver's Guidance or Control 


In the Reconsideration Order, the Court found that the GPs should remain in 


16 the receivership because of "day-to-day operations [that] are not as simple as the 


17 Court previously thought them to be," such as Western buying out dissatisfied 


18 investors' interests, Western loaning money to GPs for funding shortfalls, the 


19 presence of a water system on GPs' property, and persons residing rent-free on GP 


20 property. Docket No. 629, 6:5-15. 


21 However, these matters are nothing new - the SEC and Receiver previously 


22 raised them unsuccessfully in 2013 when they opposed Defendants' motion to 


23 release the GPs from the receivership. The Receiver admitted that the "GPs may be 


24 able to hire somebody to perform some of these functions performed by Western 


25 (and possibly survive without others)." Docket No. 206 at 3. The GPs' partnership 


26 agreements show that the investors have always had the authority to hire people to 


27 perform the management functions, because the investors (but not Schooler or 


28 Western) can vote to fire the partnership secretaries and hire new ones. 
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1 Therefore the Reconsideration Order is inappropriate because when the Court 


2 issued its order in 2013 to release the GPs from the receivership, the Court already 


3 knew what the GPs' regular operations were. Nothing has truly changed that makes 


4 the continuation of an involuntary, unconsented receivership appropriate. 


5 The investors include people from all walks of life who are fully capable of 


6 making sure property taxes and insurance are paid each year and that an accountant 


7 is engaged to prepare Form K-I's. It's no more complicated than when the 


8 investors pay their income taxes or the mortgage, property taxes and insurance on 


9 their own houses. The Court agreed when it issued the earlier order to release the 


10 GPs from the Receiver. The SEC and Receiver have not shown that the investors 


11 are incapable of performing those tasks. 


12 Even for the handful of GPs that have residential tenants, a water system, or 


13 an eminent-domain lawsuit are present - and less than a dozen GPs have such issues 


14 - the investors can take action by voting on whether to have tenants reside on the 


15 premises, whether to hire someone to tend to the water system, whether to hire an 


16 attorney for the lawsuit, etc. If the tenants do not vacate the premises, the GP 


17 investors can vote to hire an attorney to bring an unlawful-detainer action against 


18 the tenants. The GP investors can vote to hire a manager to run the water system, or 


19 hire a lawyer to represent them in the eminent-domain lawsuit and ensure that they 


20 get as much money as possible from the government agency that plans to take their 


21 land for a road or a power plant. The SEC and Receiver have never provided any 


22 evidence that the investors are incapable of taking such action. And for the 


23 overwhelming majority of GPs that have neither a water system nor tenants, the 


24 operational requirements remain minimal: payment of taxes, insurance, and 


25 mortgages, and issuance of tax statements. 


26 Receivers are usually appointed to operate or manage a business when the 


27 business is being so mismanaged that investors' funds are at risk of being lost. 


28 However, when the business at issue consists of a general partnership with very 
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1 simple routine activity and an asset that sits there and appreciates in value as nearby 


2 land is developed, there's nothing to mismanage. 


3 The SEC and Receiver claim that the land investments are somehow too 


4 complicated for the investors to run. But the SEC and Receiver continue to ignore 


5 that these investments are in raw land. It's dirt. There is no farming, ranching, or 


6 mining that takes place. There are no buildings to maintain, no rent to collect. The 


7 dirt sits there until such time as the surrounding area has developed, and then it 


8 becomes valuable to developers who want to put houses, or shopping centers, or 


9 industrial parks on it. The GPs are not established to develop their lands, and they 


10 don't develop them. That is left to the developers who eventually buy the land from 


11 the GPs. 


12 Furthermore, the Co-Tenancy Agreements by which the GPs hold fractional 


13 interests to their properties do not undercut the investors' ability to operate the GPs 


14 and sell their property at a profit. The Co-Tenancy Agreement plainly and expressly 


15 states that any individual partner in any of the co-tenant GPs can simply request a 


16 ballot to be issued not only within hislher own GP, but for that ballot to also be 


17 issued for a vote of all the members of all the other co-tenant GPs. Dkt. No. 210-1, 


18 § 3.5.1. Any individual investor has the ability to force a vote to be taken by 


19 hislher GP and also all of the co-tenant GPs on any business matter relevant to 


20 the GPs. 


21 It is actually a very simple process that gIves each investor direct and 


22 immediate ability to bring a matter of business to a full vote upon a mere request. 


23 There is no requirement that a member's GP first vote on the issue of whether a 


24 ballot request be sent to the other co-tenant GPs, and there is no requirement that 


25 each GP's investors must unanimously vote a certain way; all that is needed is that a 


26 simple majority of the investors in each co-tenant GP vote in favor of selling, etc. 


27 Contrary to what the Court believes in the Reconsideration Order, the Co-


28 Tenancy Agreements do not require that "hundreds, if not thousands of investors, 
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1 would have to communicate and collaborate before a property may, for example, be 


2 sold." Docket No. 629, 6:20-23. Instead, all it takes is one investor to request that 


3 the co-tenant GPs be balloted, followed by the two GP secretaries distributing the 


4 ballots to the investors, followed by the investors (on their own) voting. There is no 


5 coordination necessary, and the investors are capable of doing this without guidance 


6 or instruction by Defendants. 


7 In the case of Rainbow Partners and Horizon Partners, Ms. Kemper located a 


8 brokerage, obtained an offer to list, and then initiated the ballot process whereby the 


9 investors in both co-tenant GPs were able to cast a vote on whether to list the 


10 property with that brokerage. A majority of the investors in both GPs voted in favor 


11 of listing their land for sale. Defendants had no involvement whatsoever with Ms. 


12 Kemper's balloting, and it was only the Receiver's failure to sign the paperwork 


13 with the brokerage that has prevented the property from being listed for sale. 


14 Neither the SEC nor the Receiver has provided any evidence showing that the 


15 GP investors are incapable of running their GPs, ensuring that the GP bills are paid, 


16 or deciding when to sell their land and for how much. Therefore, the receivership 


17 over the GPs should be lifted immediately. 


18 F. Whether Defendants Are Liable for Any Violations of Federal 
Securities Law is Irrelevant to Issue of Whether the GPs Should be 19 
in Receivership 


20 


21 The Reconsideration Order is based on the Court's decision that the GP 


22 equity interests were securities. Docket No. 619, p. 5. The SEC and Receiver 


23 further argue that the GPs should be included in the receivership to protect them 


24 from Western's possible financial failure. However, as even the SEC 


25 acknowledges, "the GPs are separate entities from Western." 


26 The GPs have nothing to do with the lawsuit. The SEC has accused none of 


27 the GPs or investors of helping Schooler or Western hide money or commit fraud. 


28 No GP is named as a party, and no investor has been named either. Whether 
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1 Defendants are found to have violated the law has nothing to do with whether the 


2 GPs own land, or whether the investors can run their GPs, protect their investments, 


3 and sell for a profit. 


4 The underlying factors remain the same whether the Receiver is there or not, 


5 whether the SEC wins its lawsuit - when will someone want to buy the land from 


6 the GPs, and for how much? There is nothing that needs to be done to maintain title 


7 to the property and eventually sell to another party that the GP investors can't do on 


8 their own, without the Receiver. 


9 


10 


11 


12 


G. Statement the GP Wants to be Heard in Open Court at the October 
10,2014 Hearing. 


The person submitting this brief wishes to be heard in open court at the 


13 October 10,2014 hearing. 


14 


15 


16 


II. 


CONCLUSION 


17 Silver State Partners respectfully request that this Court honor its partners' 


18 majority vote and modify the preliminary injunction order to be removed from the 


19 receivership. 


20 DATE: September 8,2014 


21 


22 


23 


24 


25 


26 


27 


28 


Respectfully submitted, 
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1 Rail Road Partners hereby submits the following brief in favor of removing 


2 the Court-appointed receivership over them and the other real estate general 


3 partnerships ("GPs") established by First Financial Planning Corporation d/bla 


4 Western Financial Planning Corporation ("Western") and Louis V. Schooler 


5 (collectively, "Defendants"), as authorized by the Court in its July 22, 2014 order 


6 reconsidering its earlier order of August 16, 2013 (Dkt. No. 629; hereafter 


7 "Reconsideration Order"). 


8 Stephen P. Finn on behalf of Rail Road Partners, requests to be heard in open 


9 court at the hearing scheduled for October 10, 2014, and speak on behalf of Rail 


10 Road Partners for fifteen (15) minutes. 


11 I. 


12 ARGUMENT 


13 The receivership in this matter should be modified to exclude the GPs. By 


14 virtue of the express language of the Partnership Agreements and Partners' 


15 Representations executed by the investor-partners, the GPs are independent entities, 


16 completely separate from the Defendants in this litigation. Defendants have no 


17 control whatsoever over the GPs, because they cannot vote or nullify a vote. The 


18 GPs are perfectly capable of managing their properties and selling them for a profit. 


19 Whether Defendants are found liable for any violation of federal securities law is 


20 irrelevant to the issue of whether the GPs should remain in the receivership. While 


21 the Receiver and the SEC purport to act in the best interests of the GPs, they have 


22 failed to take adequate steps to determine what the interests of the investors are, and 


23 instead have made inaccurate factual representations to the Court regarding the 


24 powers and abilities of the investors to run their GPs and sell their property. Even 


25 though the investors are adults extremely capable of making their own decisions 


26 about their investments, the SEC and Receiver treat them like children. 


27 III 


28 III 
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1 


2 


A. The Hearing for the GPs Improperly Allows the GPs to be Heard 
Only after they are Placed in Receivership 


3 When the SEC first filed suit, it promised the Court that the GPs would be 


4 heard before they were placed in receivership. However, it has now been two years 


5 since the GPs were placed in receivership, and only now are they being provided a 


6 hearing, during which time the Receiver has had exclusive control of their property. 


7 The GPs have never been asked whether they wanted to be in the receivership in the 


8 first place. 


9 This hearing is not true "due process" for the GPs because the hearing should 


10 have been provided in the very beginning, before the Court took control of the GPs 


11 away from their investors and vested it in a receiver over whom the investors had no 


12 say whatsoever. 


13 


14 


B. The Receiver Will Sell the Property At an Inopportune Time 
Against the Wishes of the Investors 


15 The Receiver is planning to sell the property at a low pnce without 


16 considering the wishes of the investors, and without proper due diligence regarding 


17 actual property values. He is planning a fire sale. The investors stand to lose a 


18 significant portion of their investment, while being denied an opportunity to vote on 


19 whether they would like to sell, as is spelled out in the Partnership agreements. In 


20 doing so, the Receiver is not doing his job, which is to protect the investors. 


21 Instead, he is hurting us. The following section provides an example of how the 


22 Receiver has failed the Partnerships in this regard. 


23 


24 


25 


26 


C. The SEC and Receiver Have Made Inaccurate Factual 
Representations and Omissions of Fact 


Prior to the July 18, 2014 hearing that led to the Reconsideration Order, 


27 Nancy Kemper, an investor in two co-tenants GPs (Horizon Partners and Rainbow 


28 Partners) holding title to a residentially-zoned parcel in Las Vegas, obtained an offer 
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1 from CB Richard Ellis, one of America's major real estate brokerages, to list the 


2 GPs' jointly-owned parcel for sale at $2.6 million, then circulated ballots to her 


3 fellow investors. Most of the investors in both partnerships voted to accept the 


4 brokerage's offer to list the GPs' jointly-owned parcel for sale. None of this was 


5 initiated, requested, or coordinated by Defendants. 


6 Even though these investors were able to initiate and conduct a balloting 


7 process, the Receiver did not sign the listing agreement with CB Richard Ellis, and 


8 the Court disregarded the Horizon Partners' and Rainbow Partners' votes on the 


9 grounds that the Receiver's counsel showed that "the listing price is ... severely 


10 overinflated" based on an "erroneous assumption that the property is zoned for 


11 commercial, as opposed to residential, use" and because "the Receiver spoke with a 


12 listing agent who ... came up with a listing price that is based on the correct 


13 assumption that this property is zoned for residential use and that closely 


14 approximates the appraisal obtained by the Receiver." Docket No. 629, 7:1-9. 


15 The Receiver's counsel made an inaccurate factual misrepresentation and an 


16 omission of fact to the Court that resulted in the Reconsideration Order. First, the 


17 listing price report submitted by CB Richard Ellis, which was filed with the Court. 


18 correctly listed the current zoning and explained how the property was worth $2.6 


19 million based on the allowed uses for the zoning. 


20 


21 


Second, the Receiver submitted no documentation to the Court explaining 


how the listing agent reached hislher determination, and in fact, the Receiver did not 


22 even identify the listing agent on the record or in any court filings. The Court did 


23 not ask for any documents from the Receiver's broker or ask questions of the 


24 (unidentified) broker before issuing the Reconsideration Order. Several investors 


25 have since sent letters to the Receiver and the Court asking for the identity of the 


26 broker and the documents supporting that broker's estimate of value. 


27 More importantly, regardless of any appraised value, if the investors in a GP 


28 vote in favor of listing their land for sale, the GP's partnership agreement directs 
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1 that the proposed action be carried out. The Receiver had no right not to sign the 


2 listing agreement just because he disagreed with the majority vote. 


3 Thus the Court's decision in the Reconsideration Order was based on wholly 


4 unreliable statements while disregarding a detailed analysis of value that was in the 


5 record, and therefore was clear error. 


6 D. Defendants Have No Control over the GPs or the Investors; the 


7 Receiver Now Possesses More Power than Defendants Ever Did 


8 Throughout this entire case, ever since it began, the SEC and Receiver have 


9 claimed that Defendants "control" the GPs. But Defendants do not "control" the 


10 GPs - the GP investors, and only the investors, control the GPs. Each GP's 


11 partnership agreement states that only the GP investor-partners control the GPs and 


12 participate in the control, management, and direction of the GP. The investor-


13 partners can initiate matters for consideration by the partnership, including the 


14 distribution of information and requesting a vote of the partnership. The investor-


15 partners can vote to replace the Signatory Partner and Partnership Administrator if 


16 they wish, without having to provide a reason for replacing them. 


17 Although Defendants can and do own equity interests III the GPs, the 


18 partnership agreements specifically provides that Defendants and their employees 


19 and agents cannot vote on any general partnership matters, including the sale of 


20 land. Thus Defendants, either on their own or by proxy, cannot vote on issues. Nor 


21 do Defendants possess any power to veto or refuse to honor a vote of the voting 


22 investors. Defendants share in the profits of the eventual resale of the raw land to 


23 developers, but they do not get to control when the land is to be sold, to whom, and 


24 for how much, because of their complete lack of control through voting. 


25 Neither the Receiver nor the SEC can exercise rights concerning assets that 


26 Defendants do not own and do not control. Those assets belong solely to the 


27 investor-partners who are empowered to vote. 


28 The GP investors, by virtue of retaining control by majority vote, are true 
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1 general partners, not disguised limited partners. Yet, the imposition of the Receiver 


2 has stripped the investors of their powers. The investors had more ability to directly 


3 control, participate in, and influence their investment before the Receiver was 


4 imposed upon the GPs than they do now. By imposing the Receiver upon the GPs, 


5 the Court has turned the investors from general partners into limited partners 


6 dependent upon the whims of the Receiver's oversight, thereby creating a self-


7 fulfilling prophecy. 


8 Therefore, the Receiver must be removed from control of the GPs. 


9 III 


10 III 


11 III 


12 


13 


14 


15 


E. The Investors in the GPs Are Capable of Managing Their 
Partnerships and Property and Selling the Land for a Profit 
without the Receiver's Guidance or Control 


In the Reconsideration Order, the Court found that the GPs should remain in 


16 the receivership because of "day-to-day operations [that] are not as simple as the 


17 Court previously thought them to be," such as Western buying out dissatisfied 


18 investors' interests, Western loaning money to GPs for funding shortfalls, the 


19 presence of a water system on GPs' property, and persons residing rent-free on GP 


20 property. Docket No. 629, 6:5-15. 


21 However, these matters are nothing new - the SEC and Receiver previously 


22 raised them unsuccessfully in 2013 when they opposed Defendants' motion to 


23 release the GPs from the receivership. The Receiver admitted that the "GPs may be 


24 able to hire somebody to perform some of these functions performed by Western 


25 (and possibly survive without others)." Docket No. 206 at 3. The GPs' partnership 


26 agreements show that the-investors have always had the authority to hire people to 


27 perform the management functions, because the investors (but not Schooler or 


28 Western) can vote to fire the partnership secretaries and hire new ones. 
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1 Therefore the Reconsideration Order is inappropriate because when the Court 


2 issued its order in 2013 to release the GPs from the receivership, the Court already 


3 knew what the GPs' regular operations were. Nothing has truly changed that makes 


4 the continuation of an involuntary, unconsented receivership appropriate. 


S The investors include people from all walks of life who are fully capable of 


6 making sure property taxes and insurance are paid each year and that an accountant 


7 is engaged to prepare Form K-l 'so It's no more complicated than when the 


8 investors pay their income taxes or the mortgage, property taxes and insurance on 


9 their own houses. The Court agreed when it issued the earlier order to release the 


10 GPs from the Receiver. The SEC and Receiver have not shown that the investors 


11 are incapable of performing those tasks. 


12 Even for the handful of GPs that have residential tenants, a water system, or 


13 an eminent-domain lawsuit are present - and less than a dozen GPs have such issues 


14 - the investors can take action by voting on whether to have tenants reside on the 


15 premises, whether to hire someone to tend to the water system, whether to hire an 


16 attorney for the lawsuit, etc. If the tenants do not vacate the premises, the GP 


17 investors can vote to hire an attorney to bring an unlawful-detainer action against 


18 the tenants. The GP investors can vote to hire a manager to run the water system, or 


19 hire a lawyer to represent them in the eminent-domain lawsuit and ensure that they 


20 get as much money as possible from the government agency that plans to take their 


21 


22 


land for a road or a power plant. The SEC and Receiver have never provided any 


evidence that the investors are incapable of taking such action. And for the 


23 overwhelming majority of GPs that have neither a water system nor tenants, the 


24 operational requirements remain minimal: payment of taxes, insurance, and 


25 mortgages, and issuance of tax statements. 


26 Receivers are usually appointed to operate or manage a business when the 


27 business is being so mismanaged that investors' funds are at risk of being lost. 


28 However, when the business at issue consists of a general partnership with very 
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1 simple routine activity and an asset that sits there and appreciates in value as nearby 


2 land is developed, there's nothing to mismanage. 


3 The SEC and Receiver claim that the land investments are somehow too 


4 complicated for the investors to run. But the SEC and Receiver continue to ignore 


5 that these investments are in raw land. It's dirt. There is no farming, ranching, or 


6 mining that takes place. There are no buildings to maintain, no rent to collect. The 


7 dirt sits there until such time as the surrounding area has developed, and then it 


8 becomes valuable to developers who want to put houses, or shopping centers, or 


9 industrial parks on it. The GPs are not established to develop their lands, and they 


10 don't develop them. That is left: to the developers who eventually buy the land from 


11 the GPs. 


12 Furthermore, the Co-Tenancy Agreements by which the GPs hold fractional 


13 interests to their properties do not undercut the investors' ability to operate the GPs 


14 and sell their property at a profit. The Co-Tenancy Agreement plainly and expressly 


15 states that any individual partner in any of the co-tenant GPs can simply request a 


16 ballot to be issued not only within hislher own GP, but for that ballot to also be 


17 issued for a vote of all the members of all the other co-tenant GPs. Dkt. No. 210-1, 


18 § 3.5.1. Any individual investor has the ability to force a vote to be taken by 


19 his/her GP and also all of the co-tenant GPs on any business matter relevant to 


20 the GPs. 


21 It is actually a very simple process that gIves each investor direct and 


22 immediate ability to bring a matter of business to a full vote upon a mere request. 


23 There is no requirement that a member's GP first vote on the issue of whether a 


24 ballot request be sent to the other co-tenant GPs, and there is no requirement that 


25 each GP's investors must unanimously vote a certain way; all that is needed is that a 


26 simple majority of the investors in each co-tenant GP vote in favor of selling, etc. 


27 Contrary to what the Court believes in the Reconsideration Order, the Co-


28 Tenancy Agreements do not require that "hundreds, if not thousands of investors, 
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1 would have to communicate and collaborate before a property may, for example, be 


2 sold." Docket No. 629, 6:20-23. Instead, all it takes is one investor to request that 


3 the co-tenant GPs be balloted, followed by the two GP secretaries distributing the 


4 ballots to the investors, followed by the investors (on their own) voting. There is no 


5 coordination necessary, and the investors are capable of doing this without guidance 


6 or instruction by Defendants. 


7 In the case of Rainbow Partners and Horizon Partners, Ms. Kemper located a 


8 brokerage, obtained an offer to list, and then initiated the ballot process whereby the 


9 investors in both co-tenant GPs were able to cast a vote on whether to list the 


10 property with that brokerage. A majority of the investors in both GPs voted in favor 


11 of listing their land for sale. Defendants had no involvement whatsoever with Ms. 


12 Kemper's balloting, and it was only the Receiver's failure to sign the paperwork 


13 with the brokerage that has prevented the property from being listed for sale. 


14 Neither the SEC nor the Receiver has provided any evidence showing that the 


15 GP investors are incapable of running their GPs, ensuring that the GP bills are paid, 


16 or deciding when to sell their land and for how much. Therefore, the receivership 


17 over the GPs should be lifted immediately. 


18 F. Whether Defendants Are Liable for Any Violations of Federal 


19 Securities Law is Irrelevant to Issue of Whether the GPs Should be 
in Receivership 


20 


21 The Reconsideration Order is based on the Court's decision that the GP 


22 equity interests were securities. Docket No. 619, p. 5. The SEC and Receiver 


23 further argue that the GPs should be included in the receivership to protect them 


24 from Western's possible financial failure. However, as even the SEC 


25 acknowledges, "the GPs are separate entities from Western." 


26 The GPs have nothing to do with the lawsuit. The SEC has accused none of 


27 the GPs or investors of helping Schooler or Western hide money or commit fraud. 


28 No GP is named as a party, and no investor has been named either. Whether 
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1 Defendants are found to have violated the law has nothing to do with whether the 


2 GPs own land, or whether the investors can run their GPs, protect their investments, 


3 and sell for a profit. 


4 The underlying factors remain the same whether the Receiver is there or not, 


5 whether the SEC wins its lawsuit - when will someone want to buy the land from 


6 the GPs, and for how much? There is nothing that needs to be done to maintain title 


7 to the property and eventually sell to another party that the GP investors can't do on 


8 their own, without the Receiver. 


9 


10 


11 


12 


G. Statement the GP Wants to be Heard in Open Court at the October 
10,2014 Hearing. 


The person submitting this brief wishes to be heard in open court at the 


13 October 10, 2014 hearing. 


14 


15 


16 


II. 


CONCLUSION 


17 Rail Road Partners respectfully request that this Court honor its partners' 


18 majority vote and modify the preliminary injunction order to be removed from the 


19 receivership. 


20 DATE: September 8, 2014 


21 


22 


23 


24 


25 


26 


27 


28 


Respectfully submitted, 


Stephen P. Finn 
1502 Caudor St. 
Encinitas, CA 92024 
Tel. (760) 942-1283 
In Pro Per General Partner, 
Rail Road Partners 
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1 Steamboat Partners hereby submits the following brief in favor of removing 


2 the Court-appointed receivership over them and the other real estate general 


3 partnerships ("GPs") established by First Financial Planning Corporation d/bla 


4 Western Financial Planning Corporation ("Western") and Louis V. Schooler 


5 (collectively, "Defendants"), as authorized by the Court in its July 22, 2014 order 


6 reconsidering its earlier order of August 16, 2013 (Dkt. No. 629; hereafter 


7 "Reconsideration Order"). 


8 Stephen P. Finn on behalf of Steamboat Partners, requests to be heard in open 


9 court at the hearing scheduled for October 10, 2014, and speak on behalf of 


10 Steamboat Partners for fifteen (15) minutes. 


11 I. 


12 ARGUMENT 


13 The receivership in this matter should be modified to exclude the GPs. By 


14 virtue of the express language of the Partnership Agreements and Partners' 


15 Representations executed by the investor-partners, the GPs are independent entities, 


16 completely separate from the Defendants in this litigation. Defendants have no 


17 control whatsoever over the GPs, because they cannot vote or nullify a vote. The 


18 GPs are perfectly capable of managing their properties and selling them for a profit. 


19 Whether Defendants are found liable for any violation of federal securities law is 


20 irrelevant to the issue of whether the GPs should remain in the receivership. While 


21 the Receiver and the SEC purport to act in the best interests of the GPs, they have 


22 failed to take adequate steps to determine what the interests of the investors are, and 


23 instead have made inaccurate factual representations to the Court regarding the 


24 powers and abilities of the investors to run their GPs and sell their property. Even 


25 though the investors are adults extremely capable of making their own decisions 


26 about their investments, the SEC and Receiver treat them like children. 


27 III 


28 III 
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1 


2 


A. The Hearing for the GPs Improperly Allows the GPs to be Heard 
Only after they are Placed in Receivership 


3 When the SEC first filed suit, it promised the Court that the GPs would be 


4 heard before they were placed in receivership. However, it has now been two years 


5 since the GPs were placed in receivership, and only now are they being provided a 


6 hearing, during which time the Receiver has had exclusive control of their property. 


7 The GPs have never been asked whether they wanted to be in the receivership in the 


8 first place. 


9 This hearing is not true "due process" for the GPs because the hearing should 


10 have been provided in the very beginning, before the Court took control of the GPs 


11 away from their investors and vested it in a receiver over whom the investors had no 


12 say whatsoever. 


13 B. The Receiver Will Sell the Property At an Inopportune Time 


14 Against the Wishes of the Investors 


15 The Receiver is planning to sell the property at a low pnce without 


16 considering the wishes of the investors, and without proper due diligence regarding 


17 actual property values. He is planning a fire sale. The investors stand to lose a 


18 significant portion of their investment, while being denied an opportunity to vote on 


19 whether they would like to sell, as is spelled out in the Partnership agreements. In 


20 doing so, the Receiver is not doing his job, which is to protect the investors. 


21 Instead, he is hurting us. The following section provides an example of how the 


22 Receiver has failed the Partnerships in this regard. 


23 


24 


25 


C. The SEC and Receiver Have Made Inaccurate Factual 
Representations and Omissions of Fact 


26 Prior to the July 18, 2014 hearing that led to the Reconsideration Order, 


27 Nancy Kemper, an investor in two co-tenants GPs (Horizon Partners and Rainbow 


28 Partners) holding title to a residentially-zoned parcel in Las Vegas, obtained an offer . 
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1 from CB Richard Ellis, one of America's major real estate brokerages, to list the 


2 GPs' jointly-owned parcel for sale at $2.6 million, then circulated ballots to her 


3 fellow investors. Most of the investors in both partnerships voted to accept the 


4 brokerage's offer to list the GPs' jointly-owned parcel for sale. None of this was 


5 


6 


initiated, requested, or coordinated by Defendants. 


Even though these investors were able to initiate and conduct a balloting 


7 process, the Receiver did not sign the listing agreement with CB Richard Ellis, and 


8 the Court disregarded the Horizon Partners' and Rainbow Partners' votes on the 


9 grounds that the Receiver's counsel showed that "the listing price is ... severely 


10 overinflated" based on an "erroneous assumption that the property is zoned for 


11 commercial, as opposed to residential, use" and because "the Receiver spoke with a 


12 listing agent who ... came up with a listing price that is based on the correct 


13 assumption that this property is zoned for residential use and that closely 


14 approximates the appraisal obtained by the Receiver." Docket No. 629, 7:1-9. 


15 The Receiver's counsel made an inaccurate factual misrepresentation and an 


16 omission of fact to the Court that resulted in the Reconsideration Order. First, the 


17 listing price report submitted by CB Richard Ellis, which was filed with the Court, 


18 correctly listed the current zoning and explained how the property was worth $2.6 


19 million based on the allowed uses for the zoning. 


20 Second, the Receiver submitted no documentation to the Court explaining 


21 how the listing agent reached hislher determination, and in fact, the Receiver did not 


22 even identify the listing agent on the record or in any court filings. The Court did 


23 not ask for any documents from the Receiver's broker or ask questions of the 


24 (unidentified) broker before issuing the Reconsideration Order. Several investors 


25 have since sent letters to the Receiver and the Court asking for the identity of the 


26 broker and the documents supporting that broker's estimate of value. 


27 More importantly, regardless of any appraised value, if the investors in a GP 


28 vote in favor of listing their land for sale, the GP's partnership agreement directs 
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1 that the proposed action be carried out. The Receiver had no right not to sign the 


2 listing agreement just because he disagreed with the majority vote. 


3 Thus the Court's decision in the Reconsideration Order was based on wholly 


4 unreliable statements while disregarding a detailed analysis of value that was in the 


5 record, and therefore was clear error. 


6 


7 


D. Defendants Have No Control over the GPs or the Investors; the 
Receiver Now Possesses More Power than Defendants Ever Did 


8 Throughout this entire case, ever since it began, the SEC and Receiver have 


9 claimed that Defendants "control" the GPs. But Defendants do not "control" the 


10 GPs - the GP investors, and only the investors, control the GPs. Each GP's 


11 partnership agreement states that only the GP investor-partners control the GPs and 


12 participate in the control, management, and direction of the GP. The investor-


13 partners can initiate matters for consideration by the partnership, including the 


14 distribution of information and requesting a vote of the partnership. The investor-


15 partners can vote to replace the Signatory Partner and Partnership Administrator if 


16 they wish, without having to provide a reason for replacing them. 


17 Although Defendants can and do own equity interests m the GPs, the 


18 partnership agreements specifically provides that Defendants and their employees 


19 and agents cannot vote on any general partnership matters, including the sale of 


20 land. Thus Defendants, either on their own or by proxy, cannot vote on issues. Nor 


21 do Defendants possess any power to veto or refuse to honor a vote of the voting 


22 investors. Defendants share in the profits of the eventual resale of the raw land to 


23 developers, but they do not get to control when the land is to be sold, to whom, and 


24 for how much, because of their complete lack of control through voting. 


25 Neither the Receiver nor the SEC can exercise rights concerning assets that 


26 Defendants do not own and do not control. Those assets belong solely to the 


27 investor-partners who are empowered to vote. 


28 The GP investors, by virtue of retaining control by majority vote, are true 
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1 general partners, not disguised limited partners. Yet, the imposition of the Receiver 


2 has stripped the investors of their powers. The investors had more ability to directly 


3 control, participate in, and influence their investment before the Receiver was 


4 imposed upon the GPs than they do now. By imposing the Receiver upon the GPs, 


5 the Court has turned the investors from general partners into limited partners 


6 dependent upon the whims of the Receiver's oversight, thereby creating a self-


7 fulfilling prophecy. 


8 Therefore, the Receiver must be removed from control of the GPs. 


9 III 


10 III 


11 III 


12 


13 


14 


15 


E. The Investors in the GPs Are Capable of Managing Their 
Partnerships and Property and Selling the Land for a Profit 
without the Receiver's Guidance or Control 


In the Reconsideration Order, the Court found that the GPs should remain in 


16 the receivership because of "day-to-day operations [that] are not as simple as the 


17 Court previously thought them to be," such as Western buying out dissatisfied 


18 investors' interests, Western loaning money to GPs for funding shortfalls, the 


19 presence of a water system on GPs' property, and persons residing rent-free on GP 


20 property. Docket No. 629, 6:5-15. 


21 However, these matters are nothing new - the SEC and Receiver previously 


22 raised them unsuccessfully in 2013 when they opposed Defendants' motion to 


23 release the GPs from the receivership. The Receiver admitted that the "GPs may be 


24 able to hire somebody to perform some of these functions performed by Western 


25 (and possibly survive without others)." Docket No. 206 at 3. The GPs' partnership 


26 agreements show that the investors have always had the authority to hire people to 


27 perform the management functions, because the investors (but not Schooler or 


28 Western) can vote to fire the partnership secretaries and hire new ones. 
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1 Therefore the Reconsideration Order is inappropriate because when the Court 


2 issued its order in 2013 to release the GPs from the receivership, the Court already 


3 knew what the GPs' regular operations were. Nothing has truly changed that makes 


4 the continuation of an involuntary, unconsented receivership appropriate. 


5 The investors include people from all walks of life who are fully capable of 


6 making sure property taxes and insurance are paid each year and that an accountant 


7 is engaged to prepare Form K-1 'so It's no more complicated than when the 


8 investors pay their income taxes or the mortgage, property taxes and insurance on 


9 their own houses. The Court agreed when it issued the earlier order to release the 


10 GPs from the Receiver. The SEC and Receiver have not shown that the investors 


11 are incapable of performing those tasks. 


12 Even for the handful of GPs that have residential tenants, a water system, or 


13 an eminent-domain lawsuit are present - and less than a dozen GPs have such issues 


14 - the investors can take action by voting on whether to have tenants reside on the 


15 premises, whether to hire someone to tend to the water system, whether to hire an 


16 attorney for the lawsuit, etc. If the tenants do not vacate the premises, the GP 


17 investors can vote to hire an attorney to bring an unlawful-detainer action against 


18 the tenants. The GP investors can vote to hire a manager to run the water system, or 


19 hire a lawyer to represent them in the eminent-domain lawsuit and ensure that they 


20 get as much money as possible from the government agency that plans to take their 


21 


22 


23 


24 


25 


land for a road or a power plant. The SEC and Receiver have never provided any 


evidence that the investors are incapable of taking such action. And for the 


overwhelming majority of GPs that have neither a water system nor tenants, the 


operational requirements remain minimal: payment of taxes, insurance, and 


mortgages, and issuance of tax statements. 


26 Receivers are usually appointed to operate or manage a business when the 


27 business is being so mismanaged that investors' funds are at risk of being lost. 


28 However, when the business at issue consists of a general partnership with very 
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1 simple routine activity and an asset that sits there and appreciates in value as nearby 


2 land is developed, there's nothing to mismanage. 


3 The SEC and Receiver claim that the land investments are somehow too 


4 complicated for the investors to run. But the SEC and Receiver continue to ignore 


5 that these investments are in raw land. It's dirt. There is no farming, ranching, or 


6 mining that takes place. There are no buildings to maintain, no rent to collect. The 


7 dirt sits there until such time as the surrounding area has developed, and then it 


8 becomes valuable to developers who want to put houses, or shopping centers, or 


9 industrial parks on it. The GPs are not established to develop their lands, and they 


10 don't develop them. That is left to the developers who eventually buy the land from 


11 the GPs. 


12 Furthermore, the Co-Tenancy Agreements by which the GPs hold fractional 


13 interests to their properties do not undercut the investors' ability to operate the GPs 


14 and sell their property at a profit. The Co-Tenancy Agreement plainly and expressly 


15 states that any individual partner in any of the co-tenant GPs can simply request a 


16 ballot to be issued not only within hislher own GP, but for that ballot to also be 


17 issued for a vote of all the members of all the other co-tenant GPs. Dkt. No. 210-1, 


18 § 3.5.1. Any individual investor has the ability to force a vote to be taken by 


19 his/her GP and also all of the co-tenant GPs on any business matter relevant to 


20 the GPs. 


21 It is actually a very simple process that gIves each investor direct and 


22 immediate ability to bring a matter of business to a full vote upon a mere request. 


23 There is no requirement that a member's GP first vote on the issue of whether a 


24 ballot request be sent to the other co-tenant GPs, and there is no requirement that 


25 each GP's investors must unanimously vote a certain way; all that is needed is that a 


26 simple majority of the investors in each co-tenant GP vote in favor of selling, etc. 


27 Contrary to what the Court believes in the Reconsideration Order, the Co-


28 Tenancy Agreements do not require that "hundreds, if not thousands of investors, 
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1 would have to communicate and collaborate before a property may, for example, be 


2 sold." Docket No. 629, 6:20-23. Instead, all it takes is one investor to request that 


3 the co-tenant GPs be balloted, followed by the two GP secretaries distributing the 


4 ballots to the investors, followed by the investors (on their own) voting. There is no 


5 coordination necessary, and the investors are capable of doing this without guidance 


6 or instruction by Defendants. 


7 In the case of Rainbow Partners and Horizon Partners, Ms. Kemper located a 


8 brokerage, obtained an offer to list, and then initiated the ballot process whereby the 


9 investors in both co-tenant GPs were able to cast a vote on whether to list the 


10 property with that brokerage. A majority of the investors in both GPs voted in favor 


11 of listing their land for sale. Defendants had no involvement whatsoever with Ms. 


12 Kemper's balloting, and it was only the Receiver's failure to sign the paperwork 


13 with the brokerage that has prevented the property from being listed for sale. 


14 Neither the SEC nor the Receiver has provided any evidence showing that the 


15 GP investors are incapable of running their GPs, ensuring that the GP bills are paid, 


16 or deciding when to sell their land and for how much. Therefore, the receivership 


17 over the GPs should be lifted immediately. 


18 F. Whether Defendants Are Liable for Any Violations of Federal 


19 Securities Law is Irrelevant to Issue of Whether the GPs Should be 
in Receivership 


20 


21 The Reconsideration Order is based on the Court's decision that the GP 


22 equity interests were securities. Docket No. 619, p. 5. The SEC and Receiver 


23 further argue that the GPs should be included in the receivership to protect them 


24 from Western's possible fmancial failure. However, as even the SEC 


25 acknowledges, "the GPs are separate entities from Western." 


26 The GPs have nothing to do with the lawsuit. The SEC has accused none of 


27 the GPs or investors of helping Schooler or Western hide money or commit fraud. 


28 No GP is named as a party, and no investor has been named either. Whether 
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1 Defendants are found to have violated the law has nothing to do with whether the 


2 GPs own land, or whether the investors can run their GPs, protect their investments, 


3 and sell for a profit. 


4 The underlying factors remain the same whether the Receiver is there or not, 


5 whether the SEC wins its lawsuit - when will someone want to buy the land from 


6 the GPs, and for how much? There is nothing that needs to be done to maintain title 


7 to the property and eventually sell to another party that the GP investors can't do on 


8 their own, without the Receiver. 


9 


10 


11 


12 


G. Statement the GP Wants to be Heard in Open Court at the October 
10,2014 Hearing. 


The person submitting this brief wishes to be heard in open court at the 


l3 October 10, 2014 hearing. 


14 


15 


16 


II. 


CONCLUSION 


17 Steamboat Partners respectfully request that this Court honor its partners' 


18 majority vote and modify the preliminary injunction order to be removed from the 


19 receivership. 


20 DATE: September 8, 2014 


21 


22 


23 


24 


25 


26 


27 


28 


Respectfully submitted, 


Stephen P. Finn 
1502 Caudor St. 
Encinitas, CA 92024 
Tel. (760) 942-1283 
In Pro Per General Partner, 
Steamboat Partners 
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2 3800 San Miguel Dr. 


Fullerton, CA 92835 
3 Tel. (714) 683-8275 


4 
In Pro Per 


5 General Partner 
6 Spanish Springs View Partners 


F;LED 
I SEP 11 201~J 
L...-__ ...-. __ ._. _,~. __ ",_._. 


CLERK u.s. DISTRICT COURT 
~OUTHERN DIS1;:<!CT OF CALIFORNIA 
BY DEPUTY 


7 


8 


9 


10 


11 


12 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF CALIFORNIA 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


SECURITIES AND EXCHANGE 
COMMISSION, 


Plaintiff, 


v. 
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1 Spanish Springs View Partners hereby submits the following brief in favor of 


2 removing the Court-appointed receivership over them and the other real estate 


3 general partnerships ("GPs") established by First Financial Planning Corporation 


4 d/bla Western Financial Planning Corporation ("Western") and Louis V. Schooler 


5 (collectively, "Defendants"), as authorized by the Court in its July 22, 2014 order 


6 reconsidering its earlier order of August 16, 2013 (Dkt. No. 629; hereafter 


7 "Reconsideration Order"). 


8 Bert Bonem, on behalf of Spanish Springs View Partners, requests to be heard 


9 in open court at the hearing scheduled for October 10, 2014, and speak on behalf of 


10 Spanish Springs View Partners for fifteen (15) minutes. 


11 I. 


12 ARGUMENT 


13 The receivership in this matter should be modified to exclude the GPs. By 


14 virtue of the express language of the Partnership Agreements and Partners' 


15 Representations executed by the investor-partners, the GPs are independent entities, 


16 completely separate from the Defendants in this litigation. Defendants have no 


17 control whatsoever over the GPs, because they cannot vote or nullify a vote. The 


18 GPs are perfectly capable of managing their properties and selling them for a profit. 


19 Whether Defendants are found liable for any violation of federal securities law is 


20 irrelevant to the issue of whether the GPs should remain in the receivership. While 


21 the Receiver and the SEC purport to act in the best interests of the GPs, they have 


22 failed to take adequate steps to determine what the interests of the investors are, and 


23 instead have made inaccurate factual representations to the Court regarding the 


24 powers and abilities of the investors to run their GPs and sell their property. Even 


25 though the investors are adults extremely capable of making their own decisions 


26 about their investments, the SEC and Receiver treat them like children. 


27 III 


28 III 
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1 


2 


A. The Hearing for the GPs Improperly Allows the GPs to be heard 
only after they are placed in Receivership 


3 When the SEC first filed suit, it promised the Court that the GPs would be 


4 heard before they were placed in receivership. However, it has now been two years 


5 since the GPs were placed in receivership, and only now are they being provided a 


6 hearing, during which time the Receiver has had exclusive control of their property. 


7 The GPs have never been asked whether they wanted to be in the receivership in the 


8 first place. 


9 This hearing is not true "due process" for the GPs because the hearing should 


10 have been provided in the very beginning, before the Court took control of the GPs 


11 away from their investors and vested it in a receiver over whom the investors had no 


12 say whatsoever. 


13 


14 


15 


B. The SEC and Receiver Have Made Inaccurate Factual 
Representations and Omissions of Fact 


Prior to the July 18, 2014 hearing that led to the Reconsideration Order, 


16 Nancy Kemper, an investor in two co-tenants GPs (Horizon Partners and Rainbow 


17 Partners) holding title to a residentially-zoned parcel in Las Vegas, obtained an offer 


18 from CB Richard Ellis, one of America's major real estate brokerages, to list the 


19 GPs' jointly-owned parcel for sale at $2.6 million, then circulated ballots to her 


20 fellow investors. Most of the investors in both partnerships voted to accept the 


21 brokerage's offer to list the GPs' jointly-owned parcel for sale. None of this was 


22 initiated, requested, or coordinated by Defendants. 


23 Even though these investors were able to initiate and conduct a balloting 


24 process, the Receiver did not sign the listing agreement with CB Richard Ellis, and 


25 the Court disregarded the Horizon Partners' and Rainbow Partners' votes on the 


26 grounds that the Receiver's counsel showed that "the listing price is ... severely 


27 overinflated" based on an "erroneous assumption that the property is zoned for 


28 commercial, as opposed to residential, use" and because "the Receiver spoke with a 
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1 listing agent who ... came up with a listing prIce that is based on the correct 


2 assumption that this property is zoned for residential use and that closely 


3 approximates the appraisal obtained by the Receiver." Docket No. 629, 7:1-9. 


4 The Receiver's counsel made an inaccurate factual misrepresentation and an 


5 omission of fact to the Court that resulted in the Reconsideration Order. First, the 


6 listing price report submitted by CB Richard Ellis, which was filed with the Court, 


7 correctly listed the current zoning and explained how the property was worth $2.6 


8 million based on the allowed uses for the zoning. 


9 Second, the Receiver submitted no documentation to the Court explaining 


10 how the listing agent reached hislher determination, and in fact, the Receiver did not 


11 even identify the listing agent on the record or in any court filings. The Court did 


12 not ask for any documents from the Receiver's broker or ask questions of the 


13 (unidentified) broker before issuing the Reconsideration Order. Several investors 


14 have since sent letters to the Receiver and the Court asking for the identity of the 


15 broker and the documents supporting that broker's estimate of value. 


16 More importantly, regardless of any appraised value, if the investors in a GP 


17 vote in favor of listing their land for sale, the GP's partnership agreement directs 


18 that the proposed action be carried out. The Receiver had no right not to sign the 


19 listing agreement just because he disagreed with the majority vote. 


20 Thus the Court's decision in the Reconsideration Order was based on wholly 


21 unreliable statements while disregarding a detailed analysis of value that was in the 


22 record, and therefore was clear error. 


23 


24 


C. Defendants Have No Control over the GPs or the Investors; the 
Receiver Now Possesses More Power than Defendants Ever Did 


25 Throughout this entire case, ever since it began, the SEC and Receiver have 


26 claimed that Defendants "control" the GPs. But Defendants do not "control" the 


27 GPs - the GP investors, and only the investors, control the GPs. Each GP's 


28 partnership agreement states that only the GP investor-partners control the GPs and 
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1 participate in the control, management, and direction of the GP. The investor-


2 partners can initiate matters for consideration by the partnership, including the 


3 distribution of information and requesting a vote of the partnership. The investor-


4 partners can vote to replace the Signatory Partner and Partnership Administrator if 


5 they wish, without having to provide a reason for replacing them. 


6 Although Defendants can and do own equity interests m the GPs, the 


7 partnership agreements specifically provides that Defendants and their employees 


8 and agents cannot vote on any general partnership matters, including the sale of 


9 land. Thus Defendants, either on their own or by proxy, cannot vote on issues. Nor 


10 do Defendants possess any power to veto or refuse to honor a vote of the voting 


11 investors. Defendants share in the profits of the eventual resale of the raw land to 


12 developers, but they do not get to control when the land is to be sold, to whom, and 


13 for how much, because of their complete lack of control through voting. 


14 Neither the Receiver nor the SEC can exercise rights concerning assets that 


15 Defendants do not own and do not control. Those assets belong solely to the 


16 investor-partners who are empowered to vote. 


17 The GP investors, by virtue of retaining control by majority vote, are true 


18 general partners, not disguised limited partners. Yet, the imposition of the Receiver 


19 has stripped the investors of their powers. The investors had more ability to directly 


20 control, participate in, and influence their investment before the Receiver was 


21 imposed upon the GPs than they do now. By imposing the Receiver upon the GPs, 


22 the Court has turned the investors from general partners into limited partners 


23 


24 


dependent upon the whims of the Receiver's oversight, thereby creating a self


fulfilling prophecy. 


25 Therefore, the Receiver must be removed from control of the GPs. 


26 III 


27 III 


28 III 
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1 


2 


3 


4 


5 


6 


7 


8 


D. The Investors in the GPs Are Capable of Managing Their 
Partnerships and Property and Selling the Land for a Profit 
without the Receiver's Guidance or Control 


In the Reconsideration Order, the Court found that the GPs should remain in 


the receivership because of "day-to-day operations [that] are not as simple as the 


Court previously thought them to be," such as Western buying out dissatisfied 


investors' interests, Western loaning money to GPs for funding shortfalls, the 


presence of a water system on GPs' property, and persons residing rent-free on GP 


9 property. Docket No. 629, 6:5-15. 


10 


11 


12 


13 


14 


15 


However, these matters are nothing new - the SEC and Receiver previously 


raised them unsuccessfully in 2013 when they opposed Defendants' motion to 


release the GPs from the receivership. The Receiver admitted that the "GPs may be 


able to hire somebody to perform some of these functions performed by Western 


(and possibly survive without others)." Docket No. 206 at 3. The GPs' partnership 


agreements show that the investors have always had the authority to hire people to 


16 perform the management functions, because the investors (but not Schooler or 


17 


18 


19 


Western) can vote to fire the partnership secretaries and hire new ones. 


Therefore the Reconsideration Order is inappropriate because when the Court 


issued its order in 2013 to release the GPs from the receivership, the Court already 


20 knew what the GPs' regular operations were. Nothing has truly changed that makes 


21 


22 


23 


24 


the continuation of an involuntary, unconsented receivership appropriate. 


The investors include people from all walks of life who are fully capable of 


making sure property taxes and insurance are paid each year and that an accountant 


is engaged to prepare Form K-l 'so It's no more complicated than when the 


25 investors pay their income taxes or the mortgage, property taxes and insurance on 


26 their own houses. The Court agreed when it issued the earlier order to release the 


27 


28 


GPs from the Receiver. The SEC and Receiver have not shown that the investors 


are incapable of performing those tasks. 
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1 Even for the handful of GPs that have residential tenants, a water system, or 


2 an eminent-domain lawsuit are present - and less than a dozen GPs have such issues 


3 - the investors can take action by voting on whether to have tenants reside on the 


4 premises, whether to hire someone to tend to the water system, whether to hire an 


5 attorney for the lawsuit, etc. If the tenants do not vacate the premises, the GP 


6 investors can vote to hire an attorney to bring an unlawful-detainer action against 


7 the tenants. The GP investors can vote to hire a manager to run the water system, or 


8 hire a lawyer to represent them in the eminent-domain lawsuit and ensure that they 


9 get as much money as possible from the government agency that plans to take their 


10 land for a road or a power plant. The SEC and Receiver have never provided any 


11 evidence that the investors are incapable of taking such action. And for the 


12 overwhelming majority of GPs that have neither a water system nor tenants, the 


13 operational requirements remain minimal: payment of taxes, insurance, and 


14 mortgages, and issuance of tax statements. 


15 Receivers are usually appointed to operate or manage a business when the 


16 business is being so mismanaged that investors' funds are at risk of being lost. 


17 However, when the business at issue consists of a general partnership with very 


18 simple routine activity and an asset that sits there and appreciates in value as nearby 


19 land is developed, there's nothing to mismanage. 


20 The SEC and ~ceiver claim that the land investments are somehow too 


21 complicated for the investors to run. But the SEC and Receiver continue to ignore 


22 that these investments are in raw land. It's dirt There is no farming, ranching, or 


23 mining that takes place. There are no buildings to maintain, no rent to collect. The 


24 dirt sits · there until such time as the surrounding area has developed, and then it 


25 becomes valuable to developers who want to put houses, or shopping centers, or 


26 industrial parks on it. The GPs are not established to develop their lands, and they 


27 don't develop them. That is left to the developers who eventually buy the land from 


28 the GPs. 
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1 Furthermore, the Co-Tenancy Agreements by which the GPs hold fractional 


2 interests to their properties do not undercut the investors' ability to operate the GPs 


3 and sell their property at a profit. The Co-Tenancy Agreement plainly and expressly 


4 states that any individual partner in any of the co-tenant GPs can simply request a 


5 ballot to be issued not only within hislher own GP, but for that ballot to also be 


6 issued for a vote of all the members of all the other co-tenant GPs. Dkt. No. 210-1, 


7 § 3.5.1. Any individual investor has the ability to force a vote to be taken by 


8 hislher GP and also all of the co-tenant GPs on any business matter relevant to 


9 the GPs. 


10 It is actually a very simple process that gIves each investor direct and 


11 immediate ability to bring a matter of business to a full vote upon a mere request. 


12 There is no requirement that a member's GP first vote on the issue of whether a 


13 ballot request be sent to the other co-tenant GPs, and there is no requirement that 


14 each GP's investors must unanimously vote a certain way; all that is needed is that a 


15 simple majority of the investors in each co-tenant GP vote in favor of selling, etc. 


16 Contrary to what the Court believes in the Reconsideration Order, the Co-


17 Tenancy Agreements do not require that "hundreds, if not thousands of investors, 


18 would have to communicate and collaborate before a property may, for example, be 


19 sold." Docket No. 629, 6:20-23. Instead, all it takes is one investor to request that 


20 the co-tenant GPs be balloted, followed by the two GP secretaries distributing the 


21 


22 


23 


ballots to the investors, followed by the investors (on their own) voting. There is no 


coordination necessary, and the investors are capable of doing this without guidance 


or instruction by Defendants. 


24 In the case of Rainbow Partners and Horizon Partners, Ms. Kemper located a 


25 brokerage, obtained an offer to list, and then initiated the ballot process whereby the 


26 investors in both co-tenant GPs were able to cast a vote on whether to list the 


27 property with that brokerage. A majority of the investors in both GPs voted in favor 


28 of listing their land for sale. Defendants had no involvement whatsoever with Ms. 
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1 Kemper's balloting, and it was only the Receiver's failure to sign the paperwork 


2 with the brokerage that has prevented the property from being listed for sale. 


3 Neither the SEC nor the Receiver has provided any evidence showing that the 


4 GP investors are incapable of running their GPs, ensuring that the GP bills are paid, 


5 or deciding when to sell their land and for how much. Therefore, the receivership 


6 over the GPs should be lifted immediately. 


7 E. Whether Defendants Are Liable for Any Violations of Federal 
Securities Law is Irrelevant to Issue of Whether the GPs Should be 


8 
in Receivership 


9 


10 The Reconsideration Order is based on the Court's decision that the GP 


11 equity interests were securities. Docket No. 619, p. 5. The SEC and Receiver 


12 further argue that the GPs should be included in the receivership to protect them 


l3 from Western's possible financial failure. However, as even the SEC 


14 acknowledges, "the GPs are separate entities/rom Western." 


15 The GPs have nothing to do with the lawsuit. The SEC has accused none of 


16 the GPs or investors of helping Schooler or Western hide money or commit fraud. 


17 No GP is named as a party, and no investor has been named either. Whether 


18 Defendants are found to have violated the law has nothing to do with whether the 


19 GPs own land, or whether the investors can run their GPs, protect their investments, 


20 and sell for a profit. 


21 The underlying factors remain the same whether the Receiver is there or not, 


22 whether the SEC wins its lawsuit - when will someone want to buy the land from 


23 the GPs, and for how much? There is nothing that needs to be done to maintain title 


24 to the property and eventually sell to another party that the GP investors can't do on 


25 their own, without the Receiver. 


26 


27 


F. Statement the GP Wants to be heard in Open Court at the October 
10,2014 Hearing. 


28 The person submitting this brief wishes to be heard in open court at the 
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1 October 10,2014 hearing. 


2 


3 II. 


4 CONCLUSION 


5 Spanish Springs View Partners respectfully request that this Court honor its 


6 partners' majority vote and modify the preliminary injunction order to be removed 


7 from the receivership. 


8 DATE: September 3,2014 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


respectfully submitted, 


Bert Bonem 
3800 San Miguel Dr. 
Fullerton, CA 92835 
Tel. (714) 683-8275 
In Pro per General Partner, 
Spanish Springs View Partners 
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1 Dennis P. Gilman, Ph.D. 
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Sparks, Nevada 89441 
3 Tel. (775) 225-0561 


4 
In Pro Per 


5 General Partner 
6 Lyons Valley Partners 
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Lyons Valley Partners hereby submits the following brief in favor of 


2 removing the Court-appointed receivership over them and the other real estate 


3 general partnerships ("GPs") established by First Financial Planning Corporation 


4 dlbla Western Financial Planning Corporation ("Western") and Louis V. Schooler 


5 (collectively, "Defendants"), as authorized by the Court in its July 22, 2014 order 


6 reconsidering its earlier order of August 16, 2013 (Dkt. No. 629; hereafter 


7 "Reconsideration Order"). 


8 Dennis P. Gilman, Ph.D., on behalf of Lyons Valley Partners, requests to be 


9 heard in open court at the hearing scheduled for October 10, 2014, and speak on 


10 behalf of Lyons Valley Partners for fifteen (15) minutes. 


tl I. 


12 ARGUMENT 


13 The receivership in this matter should be modified to exclude the GPs. By 


14 virtue of the express language of the Partnership Agreements and Partners' 


15 Representations executed by the investor-partners, the GPs are independent entities, 


16 completely separate from the Defendants in this litigation. Defendants have no 


17 control whatsoever over the GPs, because they cannot vote or nullify a vote. The 


18 GPs are perfectly capable of managing their properties and selling them for a profit. 


19 Whether Defendants are found liable for any violation of federal securities law is 


20 irrelevant to the issue of whether the GPs should remain in the receivership. While 


21 the Receiver and the SEC purport to act in the best interests of the GPs, they have 


22 failed to take adequate steps to determine what the interests of the investors are, and 


23 instead have made inaccurate factual representations to the Court regarding the 


24 powers and abilities of the investors to run their GPs and sell their prope11y. In 


25 addition, the Receiver, an officer of the Court, has not acted responsibly to facilitate 


26 the determination of the GPs official response as ordered by the Court. 


27 III 


28 
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2 


3 


A. The Hearing for the GPs Improperly Allows the GPs to be Heard 
Only after they are Placed in Receivership 


4 When the SEC first filed suit, it promised the Court that the GPs would be 


5 heard before they were placed in receivership. However, the GPs have been in 


6 receivership for two years, and they have never been charged with a wrong-doing or 


7 asked whether they wanted to be in the receivership in the first place. Only now are 


8 the GPs being provided an opportunity to be heard in open court; yet, the Receiver 


9 has had exclusive control of GP properties for at least two years. 


10 This hearing will not provide true "due process" because the hearing should 


11 have been provided in the very beginning, before the Court took control of the GPs 


12 away from their investors and vested it in a receiver over whom the investors had no 


13 say whatsoever. The hearing will also not provide true "due process" in that the 


14 SEC or Court have not put forth charges of wrong doing to enable the GP to prepare 


15 a defense. Instead, the July 220d 2014 Court ruling only permits the GP to 


16 " ... respond to the Court's decision to keep the GPs in the receivership" (Docket No. 


17 629, 5-8). 


18 


19 B. Defendants Have No Control over the GPs or the Investors 


20 From the beginning of this case, the SEC and Receiver have claimed that 


21 Defendants "control" the GPs. But Defendants do not "control" the GPs - the GP 


22 investors, and only the investors, control the GPs. Each GP's partnership agreement 


23 states that only the GP investor-partners control the GPs and participate in the 


24 control, management, and direction of the GP. The investor-partners can initiate 


25 matters for consideration by the partnership, including the distribution of 


26 information, and / or requesting a vote of the partnership. The investor-partners can 


27 vote to replace the Signatory Partner and Partnership Administrator if they wish, 


28 without having to provide a reason for replacing them. 
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1 Although Defendants can and do own equity interests In the GPs, the 


2 partnership agreements specifically provides that Defendants and their employees 


3 and agents cannot vote on any general partnership matters, including the sale of 


4 land. Thus Defendants, either on their own or by proxy, cannot vote on GP issues. 


5 Nor do Defendants possess any power to veto or refuse to honor a vote of the voting 


6 investors. Defendants share in the profits of the eventual resale of the raw land to 


7 developers, but they do not get to control when the land is to be sold, to whom, and 


8 for how much, because of their complete lack of control through voting. 


9 Neither can the Receiver nor the SEC exercise rights concerning assets that 


10 Defendants do not own and do not control. Those assets belong solely to the 


11 investor-partners who are empowered to vote. 


12 The GP investors, by virtue of retaining control by majority vote, are true 


13 general partners, not disguised limited partners. Yet, the imposition of the Receiver 


14 has stripped the investors of their powers. The investors had more ability to directly 


15 control, participate in, and influence their investment before the Receiver was 


16 imposed upon the GPs than they do now. By imposing the Receiver upon the GPs, 


17 the Court has turned the investors from general partners into limited partners 


18 dependent upon the whims of the Receiver's oversight, thereby creating a self-


19 fulfilling prophecy. Therefore, the Receiver must be removed from control of the 


20 GPs. 


21 


22 


23 


24 


25 


26 


27 


28 


C. The Investors in the GPs Are Capable of Managing Their 
Partnerships and Property and Selling the Land for a Profit 
without the Receiver's Guidance or Control 


In the Reconsideration Order, the Court found that the GPs should remain in 


the receivership because of "day-to-day operations [that] are not as simple as the 


Court previously thought them to be," such as Western buying out dissatisfied 


investors' interests, Western loaning money to GPs for funding shortfalls, the 
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presence of a water system on GPs' property, and persons residing rent-free on GP 


2 property (Docket No. 629, 6:5-15). 


3 However, these matters are nothing new - the SEC and Receiver previously 


4 raised them unsuccessfully in 2013 when they opposed Defendants' motion to 


5 release the GPs from the receivership. The Receiver admitted (Docket No. 206 at 3) 


6 that the "GPs may be able to hire somebody to perform some of these functions 


7 performed by Western (and possibly survive without others)." The GPs' 


8 partnership agreements show that the investors have always had the authority to hire 


9 people to perform the management functions, because the investors - but not 


10 Schooler or Western - can vote to fire the partnership secretaries and hire new ones. 


11 Therefore the Reconsideration Order is inappropriate because when the Court 


12 issued its order in 2013 to release the GPs from the receivership, the Court already 


13 understood the GPs' regular operations. Nothing has truly changed that makes the 


14 continuation of an involuntary, unconsented receivership appropriate. 


15 The investors include people from all walks of life who are fully capable of 


16 making sure property taxes and insurance are paid each year and that an accountant 


17 is engaged to prepare Form K-l's. It's no more complicated than when the 


18 investors pay their income taxes or the mortgage, property taxes and insurance on 


19 their own houses. The SEC and Receiver have not shown that the investors are 


20 incapable of performing those tasks. 


21 The SEC and Receiver claim that the land investments are somehow too 


22 complicated for the investors to run. But the SEC and Receiver continue to ignore 


23 that these investments are raw land: Thev are raw plots of dirt. There is no 


24 farming, ranching, or mining that takes place. There are no buildings to maintain, 


25 no rent to collect. The dirt sits there until such time as the surrounding area has 


26 developed, and then it becomes valuable to developers who want to build houses, or 


27 shopping centers, or industrial parks. The GPs are not established to develop their 


28 lands, and they don't develop them. That is left to the developers who eventually 
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buy the land from the GPs. 


2 Furthermore, the Co-Tenancy Agreements by which some GPs hold fractional 


3 interests to their properties do not undercut the investors' ability to operate the GPs 


4 and sell their property at a profit. The Co-Tenancy Agreement plainly and expressly 


5 states that any individual partner in any of the co-tenant GPs can simply request a 


6 ballot to be issued not only within his/her own GP, but for that ballot to also be 


7 issued for a vote of all the members of all the other co-tenant OPs (Docket No. 210-


8 1, § 3.5.1.). Therefore, any individual investor has the ability to force a vote to be 


9 taken by his/her GP and also all of the co-tenant GPs on any business matter 


10 relevant to the GPs. 


11 It is actually a very simple process that gives each investor direct and 


12 immediate ability to bring a matter of business to a full vote upon a mere request. 


13 There is no requirement that a member's OP first vote on the issue of whether a 


14 ballot request be sent to the other co-tenant OPs, and there is no requirement that 


15 each OP's investors must unanimously vote a certain way; all that is needed is that a 


16 simple majority o/the investors in each co-tenant GP vote in favor of selling, etc. 


17 


18 


Contrary to what the Court believes in the Reconsideration Order, the Co


Tenancy Agreements do not require that "hundreds, if not thousands of investors, 


19 would have to communicate and collaborate before a property may, for example, be 


20 sold." (Docket No. 629, 6:20-23). Instead, all it takes is one investor to request that 


21 the co-tenant GPs be balloted, followed by the two OP secretaries distributing the 


22 ballots to the investors, followed by the investors (on their own) voting. There is no 


23 coordination necessary, and the investors are capable of doing this without guidance 


24 or instruction by Defendants or the Receiver. 


25 Neither the SEC nor the Receiver has provided any evidence showing that the 


26 OP investors are incapable of running their GPs, ensuring that the OP bills are paid, 


27 or deciding when to sell their land and for how much. In addition, Section E of this 


28 brief shows the GPs are capable of acting in their own interest quickly - even when 
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obstacles are put in their path by the Court and Receiver. Therefore, the 


2 receivership over the GPs should be lifted immediately. 


3 


4 


5 


6 


D. Whether Defendants Are Liable for Any Violations of Federal 
Securities Law is Irrelevant to Issue of Whether the GPs Should be 
in Receivership 


7 The Reconsideration Order is based on the Court's decision that the GP 


8 equity interests were securities (Docket No. 619, p. 5). The SEC and Receiver 


9 further argue that the GPs should be included in the receivership to protect them 


10 from Western's possible financial failure. However, as even the SEC 


11 acknowledges, "the GPs are separate entities from Western." 


I 2 The GPs have nothing to do with the lawsuit. The SEC has accused none of 


13 the GPs or investors of helping Schooler or Western hide money or commit fraud. 


14 No GP is named as a party, and no investor has been named either. Whether 


15 Defendants are found to have violated the law has nothing to do with whether the 


16 GPs own land, or whether the investors can run their GPs, protect their investments, 


17 and sell for a profit. Further, if the GP has violated the law, it is a "due process" 


18 requirement the GP be charged with the wrong-doing; i.e., be informed of the legal 


19 transgression so that the GP may prepare a defense. This has not occurred. 


20 The underlying factors remain the same, whether the Receiver is present or 


21 not, or whether the SEC wins its lawsuit: there is nothing that needs to be done to 


22 maintain title to the property and eventually sell to another party that the GP 


23 investors can't do on their own, without the Receiver. 


24 


25 


26 


27 


28 


E. Court's Recognition of GP Independence 


Ironically, the Court in its July 22nd ruling (Docket No 629) tacitly recognized 


the GP's independence from the Defendant and its ability to manage its own affairs 
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in its order. First, it ordered the GP to " ... respond to the Court's decision to keep 


2 the GPs in the receivership." Without telling each GP how it was to determine the 


3 GP's "official response," the Court tacitly acknowledged the GP has the means to 


4 make this determination - and indeed the GP has shown this. As descri bed in 


5 Section C above, and as specified in the GP partnership agreement, each GP called 


6 for a vote of its partners, in response to the Court order to determine each GP's 


7 official response to the Court's decision to keep the GP in receivership. Of the 


8 Lyons Valley voting units permitted to vote under the partnership agreement, 0.0% 


9 voted NO, and 60.669899% voted YES - to remove the GP from receivership. 


10 Thus, without direction from the Court, the Lyons Valley GP acted in accordance 


11 with its partnership document and determined an official response to the Court's 


12 order. The GP does not want to remain in receivership. A list of the partners 


13 voting in the affirmative (YES) to remove the GP from receivership is attached at 


14 the end of this brief. 


15 Of course, the Court or the SEC's Receiver may choose to argue the GPs 


16 response is not official in that the majority of the GP partners in Lyons Valley did 


17 not vote. The fact the majority of GP partners in this GP or in almost all other GPs 


18 did not vote is not surprising on two counts. First, the Receiver was directed by the 


19 July 22nd Court order to disseminate the order by, among other methods, emailing it 


20 to individual investors. This the Receiver did, beginning on August 4 of this year, 


21 with an email that said nothing more than "Please read and consider the Order 


22 carefully. In particular take notice of the dates and deadlines provided 


23 therein." This email, in essence, gave the GPs only five weeks and four days to 


24 organize a vote, count the ballots, and prepare a brief. In a world where the vast 


25 majority of court cases drag on for months and years, this expectation by the Court 


26 was a clear recognition the GP has the ability to act on its own and perform the 


27 required tasks efficiently and quickly. 


28 Second, the Receiver was directed to disseminate the Court's order on the 
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website designated for this litigation. This the Receiver did at 


2 www.ethreeadvisors.com. The Receiver, however, also used the Web page to 


3 provide a loosely veiled argument that the activities of the GPs were not authorized 


4 by the Court: the ballots sent to the investors of each GP were "not approved or 


5 authorized by the Court, nor were the issues the ballots ask investors to vote 


6 approved or authorized by the Court." Although this statement is true on its face, 


7 this argument by the Receiver, an officer of the Court, is sheer ignorance at the very 


8 least and willful misdirection at worse. The July 22nd Court order (Docket No 629, 


9 8:5-8) specifically stated "the GPs will be permitted to provide a response to the 


10 Court's decision without the response being reviewed or approved by the Receiver." 


11 And, the only means by which the GPs can provide an official response to the 


12 Court's order is to follow the GP partnership agreements and determining the 


13 response via a vote of the GPs. How else can a response be determined? And 


14 where is the Court's authority to say the GPs could not determine an "official 


15 response" by way of a vote of the individual partners in each GP? Thus, it is argued 


16 here the Receiver attempted to influence the outcome of the vote by its posting on 


17 the above-referenced web site, and thus dampen the outcome of the GP's official 


18 response. 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


II. 


CONCLUSION 


Lyons Valley Partners respectfully request that this Court honor its partners' 


majority vote and modify the preliminary injunction order to be removed from the 


receivership. 
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2 DATE: Septemberl 0,2014 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


IS 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


Respectfully submitted, 


'-~ p c;;:. ~~ 
Dennis P. Gilman, Ph.D. 
240 Serenade Drive 
Sparks, Nevada 89441 
Tel. (775) 225-0561 
In Pro Per General Partner, 
Lyons ValleyPartners 
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1 VAUltl iSM Partners hereby submits the following brief in favor of removing the 


2 Court-appointed receivership over them and the other real estate general 


3 partnerships ("GPs") established by First Financial Planning Corporation d/bla 


4 Western Financial Planning Corporation ("Western") and Louis V. Schooler 


5 (collectively, "Defendants"), as authorized by the Court in its July 22, 2014 order 


6 reconsidering its earlier order of August 16, 2013 (Dkt. No. 629; hereafter 


7 "Reconsideration Order"). ~ 


8 f3el'f9!J-It: 12 }?HO~ , on behalf of j/0~~artners, requests to be heard in 


9 ;:;ourt at the hearing scheduled for October 10, 2014, and speak on behalf of 


10 Vfr~ Partners for fifteen (15) minutes. 


11 I. 


12 ARGUMENT 


13 The receivership in this matter should be modified to exclude the GPs. By 


14 virtue of the express language of the Partnership Agreements and Partners' 


15 Representations executed by the investor-partners, the GPs are independent entities, 


16 completely separate from the Defendants in this litigation. Defendants have no 


17 control whatsoever over the GPs, because they cannot vote or nullifY a vote. The 


18 GPs are perfectly capable of managing their properties and selling them for a profit. 


19 Whether Defendants are found liable for any violation of federal securities law is 


20 irrelevant to the issue of whether the GPs should remain in the receivership. While 


21 the Receiver and the SEC purport to act in the best interests of the GPs, they have 


22 failed to take adequate steps to determine what the interests of the investors are, and 


23 instead have made inaccurate factual representations to the Court regarding the 


24 powers and abilities of the investors to run their GPs and sell their property. Even 


25 though the investors are adults extremely capable of making their own decisions 


26 about their investments, the SEC and Receiver treat them like children. 


27 III 


28 III 
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A. 


2 


The Hearing for the GPs Improperly Allows the GPs to be Heard 
Only after they are Placed in Receivership 


3 When the SEC first filed suit, it promised the Court that the GPs would be 


4 heard before they were placed in receivership. However, it has now been two years 


5 since the GPs were placed in receivership, and only now are they being provided a 


6 hearing, during which time the Receiver has had exclusive control of their property. 


7 The GPs have never been asked whether they wanted to be in the receivership in the 


8 first place. 


9 This hearing is not true "due process" for the GPs because the hearing should 


10 have been provided in the very beginning, before the Court took control of the GPs 


11 away from their investors and vested it in a receiver over whom the investors had no 


12 say whatsoever. 


13 


14 


B. The SEC and Receiver Have Made Inaccurate Factual 
Representations and Omissions of Fact 


15 Prior to the July 18, 2014 hearing that led to the Reconsideration Order, 


16 Nancy Kemper, an investor in two co-tenants GPs (Horizon Partners and Rainbow 


17 Partners) holding title to a residentially-zoned parcel in Las Vegas, obtained an offer 


18 from CB Richard Ellis, one of America's major real estate brokerages, to list the 


19 GPs' jointly-owned parcel for sale at $2.6 million, then circulated ballots to her 


20 fellow investors. Most of the investors in both partnerships voted to accept the 


21 brokerage's offer to list the GPs' jointly-owned parcel for sale. None of this was 


22 initiated, requested, or coordinated by Defendants. 


23 Even though these investors were able to initiate and conduct a balloting 


24 process, the Receiver did not sign the listing agreement with CB Richard Ellis, and 


25 the Court disregarded the Horizon Partners' and Rainbow Partners' votes on the 


26 grounds that the Receiver's counsel showed that ''the listing price is ... severely 


27 overinflated" based on an "erroneous assumption that the property is zoned for 


28 commercial, as opposed to residential, use" and because "the Receiver spoke with a 


2 


Case 3:12-cv-02164-GPC-JMA   Document 705   Filed 09/11/14   Page 4 of 11







1 listing agent who ... came up with a listing pnce that is based on the correct 


2 assumption that this property is zoned for residential use and that closely 


3 approximates the appraisal obtained by the Receiver." Docket No. 629, 7:1-9. 


4 The Receiver's counsel made an inaccurate factual misrepresentation and an 


5 omission of fact to the Court that resulted in the Reconsideration Order. First, the 


6 listing price report submitted by CB Richard Ellis, which was filed with the Court, 


7 correctly listed the current zoning and explained how the property was worth $2.6 


8 million based on the allowed uses for the zoning. 


9 Second, the Receiver submitted no documentation to the Court explaining 


10 how the listing agent reached hislher determination, and in fact, the Receiver did not 


11 even identify the listing agent on the record or in any court filings. The Court did 


12 not ask for any documents from the Receiver's broker or ask questions of the 


13 (unidentified) broker before issuing the Reconsideration Order. Several investors 


14 have since sent letters to the Receiver and the Court asking for the identity of the 


15 broker and the documents supporting that broker's estimate of value. 


16 More importantly, regardless of any appraised value, if the investors in a GP 


17 vote in favor of listing their land for sale, the GP's partnership agreement directs 


18 that the proposed action be carried out. The Receiver had no right not to sign the 


19 listing agreement just because he disagreed with the majority vote. 


20 Thus the Court's decision in the Reconsideration Order was based on wholly 


21 unreliable statements while disregarding a detailed analysis of value that was in the 


22 record, and therefore was clear error. 


23 


24 


c. Defendants Have No Control over the GPs or the Investors; the 
Receiver Now Possesses More Power than Defendants Ever Did 


25 Throughout this entire case, ever since it began, the SEC and Receiver have 


26 claimed that Defendants "control" the GPs. But Defendants do not "control" the 


27 GPs - the GP investors, and only the investors, control the GPs. Each GP's 


28 partnership agreement states that only the GP investor-partners control the GPs and 
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1 participate in the control, management, and direction of the GP. The investor-


2 partners can initiate matters for consideration by the partnership, including the 


3 distribution of information and requesting a vote of the partnership. The investor-


4 partners can vote to replace the Signatory Partner and Partnership Administrator if 


5 they wish, without having to provide a reason for replacing them. 


6 Although Defendants can and do own equity interests III the GPs, the 


7 partnership agreements specifically provides that Defendants and their employees 


8 


9 


10 


11 


and agents cannot vote on any general partnership matters, including the sale of 


land. Thus Defendants, either on their own or by proxy, cannot vote on issues. Nor 


do Defendants possess any power to veto or refuse to honor a vote of the voting 


investors. Defendants share in the profits of the eventual resale of the raw land to 


12 developers, but they do not get to control when the land is to he sold, to whom, and 


13 for how much, because of their complete lack of control through voting. 


14 Neither the Receiver nor the SEC can exercise rights concerning assets that 


15 Defendants do not own and do not control. Those assets belong solely to the 


16 investor-partners who are empowered to vote. 


17 The GP investors, by virtue of retaining control by majority vote, are true 


18 general partners, not disguised limited partners. Yet, the imposition of the Receiver 


19 has stripped the investors of their powers. The investors had more ability to directly 


20 control, participate in, and influence their investment before the Receiver was 


21 imposed upon the GPs than they do now. By imposing the Receiver upon the GPs, 


22 the Court has turned the investors from general partners into limited partners 


23 dependent upon the whims of the Receiver's oversight, thereby creating a self-


24 fulfilling prophecy. 


25 


26 III 


27 III 


28 III 


Therefore, the Receiver must be removed from control of the GPs. 


4 


Case 3:12-cv-02164-GPC-JMA   Document 705   Filed 09/11/14   Page 6 of 11







1 


2 


3 


4 


5 


6 


7 


8 


D. The Investors in the GPs Are Capable of Managing Their 
Partnerships and Property and Selling the Land for a Profit 
without the Receiver's Guidance or Control 


In the Reconsideration Order, the Court found that the GPs should remain in 


the receivership because of "day-to-day operations [that] are not as simple as the 


Court previously thought them to be," such as Western buying out dissatisfied 


investors' interests, Western loaning money to GPs for funding shortfalls, the 


presence of a water system on GPs' property, and persons residing rent-free on GP 


9 property. Docket No. 629, 6:5-15. 


10 


11 


However, these matters are nothing new - the SEC and Receiver previously 


raised them unsuccessfully in 2013 when they opposed Defendants' motion to 


12 release the GPs from the receivership. The Receiver admitted that the "GPs may be 


13 


14 


15 


16 


17 


18 


19 


able to hire somebody to perform some of these functions performed by Western 


(and possibly survive without others)." Docket No. 206 at 3. The GPs' partnership 


agreements show that the investors have always had the authority to hire people to 


perform the management functions, because the investors (but not Schooler or 


Western) can vote to fire the partnership secretaries and hire new ones. 


Therefore the Reconsideration Order is inappropriate because when the Court 


issued its order in 2013 to release the GPs from the receivership, the Court already 


20 knew what the GPs' regular operations were. Nothing has truly changed that makes 


21 


22 


23 


24 


25 


the continuation of an involuntary, unconsented receivership appropriate. 


The investors include people from all walks of life who are fully capable of 


making sure property taxes and insurance are paid each year and that an accountant 


is engaged to prepare Form K -1' s. It's no more complicated than when the 


investors pay their income taxes or the mortgage, property taxes and insurance on 


26 their own houses. The Court agreed when it issued the earlier order to release the 


27 


28 


GPs from the Receiver. The SEC and Receiver have not shown that the investors 


are incapable of performing those tasks. 
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1 Even for the handful of GPs that have residential tenants, a water system, or 


2 an eminent-domain lawsuit are present - and less than a dozen GPs have such issues 


3 - the investors can take action by voting on whether to have tenants reside on the 


4 premises, whether to hire someone to tend to the water system, whether to hire an 


5 attorney for the lawsuit, etc. If the tenants do not vacate the premises, the GP 


6 investors can vote to hire an attorney to bring an unlawful-detainer action against 


7 the tenants. The GP investors can vote to hire a manager to run the water system, or 


8 hire a lawyer to represent them in the eminent-domain lawsuit and ensure that they 


9 get as much money as possible from the government agency that plans to take their 


10 land for a road or a power plant. The SEC and Receiver have never provided any 


11 evidence that the investors are incapable of taking such action. And for the 


12 overwhelming majority of GPs that have neither a water system nor tenants, the 


13 operational requirements remain minimal: payment of taxes, insurance, and 


14 mortgages, and issuance of tax statements. 


15 Receivers are usually appointed to operate or manage a business when the 


16 business is being so mismanaged that investors' funds are at risk of being lost. 


17 However, when the business at issue consists of a general partnership with very 


18 simple routine activity and an asset that sits there and appreciates in value as nearby 


19 land is developed, there's nothing to mismanage. 


20 The SEC and Receiver claim that the land investments are somehow too 


21 complicated for the investors to run. But the SEC and Receiver continue to ignore 


22 that these investments are in raw land. It's dirt. There is no farming, ranching, or 


23 mining that takes place. There are no buildings to maintain, no rent to collect. The 


24 dirt sits there until such time as the surrounding area has developed, and then it 


25 becomes valuable to developers who want to put houses, or shopping centers, or 


26 industrial parks on it. The GPs are not established to develop their lands, and they 


27 don't develop them. That is left to the developers who eventually buy the land from 


28 the GPs. 
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1 Furthermore, the Co-Tenancy Agreements by which the GPs hold fractional 


2 interests to their properties do not undercut the investors' ability to operate the GPs 


3 and sell their property at a profit. The Co-Tenancy Agreement plainly and expressly 


4 states that any individual partner in any of the co-tenant GPs can simply request a 


5 ballot to be issued not only within hislher own GP, but for that ballot to also be 


6 issued for a vote of all the members of all the other co-tenant GPs. Dkt. No. 210-1, 


7 § 3.5.1. Any individual investor has the ability to force a vote to be taken by 


8 his/her GP and also all of the co-tenant GPs on any business matter relevant to 


9 the GPs. 


10 It is actually a very simple process that gIves each investor direct and 


11 immediate ability to bring a matter of business to a full vote upon a mere request. 


12 There is no requirement that a member's GP first vote on the issue of whether a 


13 ballot request be sent to the other co-tenant GPs, and there is no requirement that 


14 each GP's investors must unanimously vote a certain way; all that is needed is that a 


15 simple majority of the investors in each co-tenant GP vote in favor of selling, etc. 


16 Contrary to what the Court believes in the Reconsideration Order, the Co-


17 Tenancy Agreements do not require that "hundreds, if not thousands of investors, 


18 would have to communicate and collaborate before a property may, for example, be 


19 sold." Docket No. 629, 6:20-23. Instead, all it takes is one investor to request that 


20 the co-tenant GPs be balloted, followed by the two GP secretaries distributing the 


21 


22 


23 


24 


25 


ballots to the investors, followed by the investors (on their own) voting. There is no 


coordination necessary, and the investors are capable of doing this without guidance 


or instruction by Defendants. 


In the case of Rainbow Partners and Horizon Partners, Ms. Kemper located a 


brokerage, obtained an offer to list, and then initiated the ballot process whereby the 


26 investors in both co-tenant GPs were able to cast a vote on whether to list the 


27 property with that brokerage. A majority of the investors in both GPs voted in favor 


28 of listing their land for sale. Defendants had no involvement whatsoever with Ms. 
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1 Kemper's balloting, and it was only the Receiver's failure to sign the paperwork 


2 with the brokerage that has prevented the property from being listed for sale. 


3 Neither the SEC nor the Receiver has provided any evidence showing that the 


4 GP investors are incapable of running their GPs, ensuring that the GP bills are paid, 


5 or deciding when to sell their land and for how much. Therefore, the receivership 


6 over the GPs should be lifted immediately. 


7 


8 


9 


E. Whether Defendants Are Liable for Any Violations of Federal 
Securities Law is Irrelevant to Issue of Whether the GPs Should be 
in Receivership 


10 The Reconsideration Order is based on the Court's decision that the GP 


11 equity interests were securities. Docket No. 619, p. 5. The SEC and Receiver 


12 further argue that the GPs should be included in the receivership to protect them 


13 from Western's possible financial failure. However, as even the SEC 


14 acknowledges, "the GPs are separate entities/rom Western." 


15 The GPs have nothing to do with the lawsuit. The SEC has accused none of 


16 the GPs or investors of helping Schooler or Western hide money or commit fraud. 


17 No GP is named as a party, and no investor has been named either. Whether 


18 Defendants are found to have violated the law has nothing to do with whether the 


19 GPs own land, or whether the investors can run their GPs, protect their investments, 


20 and sell for a profit. 


21 The underlying factors remain the same whether the Receiver is there or not, 


22 whether the SEC wins its lawsuit - when will someone want to buy the land from 


23 the GPs, and for how much? There is nothing that needs to be done to maintain title 


24 to the property and eventually sell to another party that the GP investors can't do on 


25 their own, without the Receiver. 


26 


27 


F. Statement the GP Wants to be Heard in Open Court at the October 
10, 2014 Hearing. 


28 The person submitting this brief wishes to be heard in open court at the 
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1 October 10, 2014 hearing. 


2 


3 II. 


4 CONCLUSION 


5 l{4Ltt1- 0,$ IA:"" Partners respectfully request that this Court honor its partners' 


6 majority vote and modify the preliminary injunction order to be removed from the 


7 receivership. 


8 DATE: September 10,2014 
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14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


JaM Q. Investor 
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