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LAW OFFICES 

Allen Matkins Leck Gamble 
Mallory & Natsis LLP 

DAVID R. ZARO (BAR NO. 124334) 
NORMAN M. ASPIS (BAR NO. 313466) 
ALLEN MATKINS LECK GAMBLE 
   MALLORY & NATSIS LLP 
865 South Figueroa Street, Suite 2800 
Los Angeles, California 90017-2543 
Phone:  (213) 622-5555 
Fax:  (213) 620-8816 
E-Mail:  dzaro@allenmatkins.com 

naspis@allenmatkins.com 
 
EDWARD G. FATES (BAR NO. 227809) 
ALLEN MATKINS LECK GAMBLE 
   MALLORY & NATSIS LLP 
One America Plaza 
600 West Broadway, 27th Floor 
San Diego, California 92101-0903 
Phone:  (619) 233-1155 
Fax:  (619) 233-1158 
E-Mail:  tfates@allenmatkins.com 
 
Attorneys for Receiver 
THOMAS HEBRANK 
 

UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

 

SECURITIES AND EXCHANGE 
COMMISSION, 
 

Plaintiff, 
 

v. 
 
PACIFIC WEST CAPITAL GROUP, 
INC.; ANDREW B CALHOUN IV; 
PWCG TRUST; BRENDA CHRISTINE 
BARRY; BAK WEST, INC.; ANDREW B 
CALHOUN JR.; ERIC CHRISTOPHER 
CANNON; CENTURY POINT, LLC; 
MICHAEL WAYNE DOTTA; and 
CALEB AUSTIN MOODY (dba SKY 
STONE), 
 

Defendants. 
 

Case No.  2:15-cv-02563-DDP-FFM 
 
DECLARATION OF THOMAS 
HEBRANK IN SUPPORT OF 
MOTION FOR ORDER 
APPROVING AND AUTHORIZING 
SETTLEMENT OF CERTAIN 
CLAWBACK CLAIMS 
 
Date: January 11, 2021 
Time: 10:00 a.m. 
Ctrm: 9C 
Judge Hon. Dean D. Pregerson 
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Allen Matkins Leck Gamble 
Mallory & Natsis LLP 

DECLARATION OF THOMAS HEBRANK 

I, Thomas Hebrank, declare: 

1. I am the Court-appointed receiver for PWCG Trust.  I make this 

declaration in support of my Motion for Order Approving and Authorizing 

Settlement of Certain Clawback Claims ("Motion").  I have personal knowledge of 

the facts stated herein, and if called upon to do so, I could and would personally and 

competently testify to them. 

2. I was appointed on February 16, 2018 by virtue of this Court's 

Judgment as to Defendant PWCG Trust ("Appointment Order") (Dkt. No. 145), 

pursuant to which I assumed control of PWCG Trust, its bank accounts, assets, and 

books and records.  In accordance with the powers, authority, and directives 

contained in the Appointment Order, I have diligently pursued my duties thereunder, 

including by preserving and protecting the assets of PWCG Trust, including its life 

insurance policies and cash reserves. 

3. Based upon the powers and authority conveyed upon me by virtue of 

the Appointment Order, I have conducted an investigation and accounting of funds 

transferred into and out of PWCG Trust, including amounts received from and paid 

to investors.  I have confirmed, based upon my investigation and accounting, that 

during the last seven years, certain profiting investors ("Net Winners"), collectively 

and individually, received amounts from PWCG Trust in excess of any amounts 

paid or value provided to PWCG Trust (collectively, the "Voidable Transfers").  The 

assets of the receivership estate include claims to recover these Voidable Transfers, 

which include investor profits, i.e., amounts PWCG Trust paid to the Net Winners 

above and beyond their total investments with PWCG Trust ("Clawback Claims"). 

4. In order to recover and return as much as possible to those investors 

who suffered net losses in connection with their transactions with PWCG Trust, I 

believe it is necessary to pursue recovery of the Voidable Transfers to the Net 

Winners.  Accordingly, and before filing Clawback actions against investors who 
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Allen Matkins Leck Gamble 
Mallory & Natsis LLP 

received profits, I offered such investors an opportunity to settle the Clawback 

Claims against them for an amount:  (1) equal to 70% of the profits they received, to 

be paid in one lump sum in accordance with the terms of the Settlement Agreements 

("Option A"); or (2) equal to 75% of the profits they received, to be paid over the 

course of a year in 12 monthly installments ("Option B").  In the event a Net Winner 

selected Option B as opposed to Option A, the Net Winner was required to execute 

and deliver to me a Stipulation for Entry of Judgment, which I may file in the event 

that Net Winner fails to make timely monthly installment payments or otherwise 

defaults on his or her settlement payments. 

5. In response to my settlement offers, the Net Winners have individually 

executed settlement agreements (the "Agreements") relating to their respective 

Voidable Transfers, pursuant to which they have agreed to individually settle the 

Clawback Claims against them.  In the aggregate, the Voidable Transfers against the 

six (6) Net Winners total $335,189.69.  In the aggregate, the settlement payments 

memorialized by the Agreements amounts to $208,175.62.  Each of the Net 

Winners, with the exception of one, have agreed to pay the 70% amount pursuant to 

Option A or the 75% amount pursuant to Option B, as described above.  I have 

agreed to settle with one Net Winner, subject to Court approval, at an amount less 

than the 70% amount, but that Net Winner will make a substantial lump sum 

settlement payment ($100,000) and I have determined, in my reasonable business 

judgment, that it is unlikely litigation would result in a greater net recovery. 

6. In my reasonable business judgment, the payments contemplated in the 

Agreements reflect an appropriate compromise of the Clawback Claims against the 

Net Winners and are in the best interests of the receivership estate. 

/// 

/// 

/// 

/// 



LAW OFFICES 

1 7. Attached hereto collectively as Exhibit A are true and correct copies of

2 the Agreements. 

3 

4 I declare under penalty of perjury under the laws of the State of California 

5 that the foregoing is true and correct. 

6 

7 

8 
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Executed this LQ__th day of December 2020, at San Diego, California. 
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SETTLEMENT & REI,EASE A NT

This SETTLEMENT & RELEASE AGREEMENT ("Agreement"), dated as of
Odrubzu IL ,2020,is made by and between Thomas C. Hebrank ("Receiver"), in his
capacity as Courl-appointed pennanent receiver for PWCG TRUST and Bemard Michael Berlin
("Transferee") (collectively, Receiver and Transferee are referred to herein as the "Parties").

RECITALS

A. On April 7,2015, the Securities and Exchange Cornmission (the "Commission")
filed a Complaint (Dkt. No. 1) in the United States District Court for the Central District of
California ("District Court") against Defendants Pacific West Capital Group, Inc., Andrew B.
Calhoun IV, PWCG Trust, Brenda Christine Bary, Bak West, Inc., Andrew B. Calhoun, Jr., Eric
Christopher Cannon, Century Point, LLC, Michael Wayne Dotta, and Caleb Austin Moody (dba
Sky Stone) in the action styled SEC v. Pacific West Capital Group, Inc., et al., Case No. 2:15-cv-
02563 FMO (FFMx) (the "Action").

B. On February 12,2018, Defendant PWCG Trust consented to the entry of
judgment in the Action without admitting or denying the allegations of the Cornplaint, waived
findings of fact and conclusions of law, and waived any right to appeal from the judgment, by
virlue of the Consent of Defendant PWCG Trust (Dkt. No. 143). Subsequently thereafter, the
Courl entered its Judgment as to Defendant PWCG Trust (the "Appointrnent Order") (Dkt.
No. 145), pursuant to which the Receiver was appointed and assumed control of PWCG Trust, its
bank accounts, assets, and books and records.

C. Pursuant to the District Court's orders, including the Appointment Order, the
Receiver has conducted an investigation and accounting of funds transferred into and out of
PWCG Trust, including amounts received from and paid to investors. The Receiver has
confirmed, based upon his investigation and accounting, that during the last seven years,
Transferee received $182.500.00 ("Profit Amount") from PWCG Trust in excess of any
amounts paid or value provided to PWCG Trust ("Transfers"). The Receiver has demanded
return of the Profit Amount from Transferee. Transferee acknowledges receipt of the Profit
Amount from PWCG Trust.

D. The Receiver and Transferee have agreed to settle and resolve all disputes, and
release all claims arising from the Transfers from PWCG Trust to Transferee, under the terms
and conditions provided herein.

AGREEMENT

NOW, THEREFORE, in consideration of the covenants and conditions hereinafter
contained, and for other good and valuable consideration, the receipt and sufficiency of which is
hereby acknowledged, the undersigned agree as follows:

1. Court Approval. This Agreement, and all terms and conditions hereof, shall be
subject to approval by an order entered by the District Court ("Court Approval"). The Receiver
shall file a motion for approval of the Agreement after execution by both Parlies.

2. Palrment. Transferee has elected to pay the amounts owed under this Agreement,
pursuant to the terms set forth herein.
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Transferee shall pay to the Receiver a total of $ 100,000.00 in one lump surn, in
accordance with the tenns set forlh herein. Payrnent shall be due, in full, within three (3)
business days of Court Approval. Payment shall be made payable to: PWCG Trust and
delivered, on or before the date it is due, to the attention of Nonnan Aspis, Allen Matkins
Leck Gamble Mallory & Natsis LLP, 865 S. Figueroa Street, Suite 2800, Los Angeles,
cA 90017-2543.

3. Mutual Release. On the condition that all payments due under Section 2 above
have been fully made and effective only upon satisfaction of such condition, the Receiver, on the
one hand, and Transferee, on the other hand, and each of them, for themselves, their agents,
employees, pattners, directors, officers, successors and assigns, forever, irrevocably and
unconditionally release and discharge one another, and their respective officers, directors,
representatives, heirs, executors, administrators, receivers, successors, assigns, predecessors,
agents, attotneys, and employees, of and from any and all claims, demands, debts, obligations,
liabilities, costs, expenses, rights of action, causes of action, awards and judgments arising frorn
the Transfers, all of which are hereinafter called "Released Claims."

Each of the Receiver and Transferee acknowledges and agrees that the Released Claims
may include claims of every nature and kind whatsoever, whether known or unknown, suspected
or unsuspected and fuither acknowledge that they may be presently unknown or unsuspected,
and may be based upon hereafter discovered facts different from, or in addition to, those which
they now know, or believe to be true. Neverlheless, the Parties agree that the foregoing release
shall be and remain effective in all respects, notwithstanding such different or additional facts, or
the discovery thereof, and further hereby expressly waive and relinquish any and all rights
provided in California Civil Code Section 1542 which provides as follows:

''A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT
THE CREDITOR OR RELEASING PARTY DOES NOT KNOW OR
SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF
EXECUTING THE RELEASE AND THAT, IF KNOWN BY HIM OR
HER WOULD HAVE MATERIALLY AFFECTED HIS OR HER
SETTLEMENT WITH THE DEBTOR OR RELEASED PARTY."

The Receiver and Transferee expressly waive and release any rights and benefits that
they have or may have under any similar law or rule of any other jurisdiction pertaining to the
matters released herein. It is the intention of the Parties through this Agreement and with the
advice of counsel to fully, finally, and forever settle and release the claims and disputes existing
between them as provided herein, known or unknown. The releases herein given shall be and
remain in effect as full and complete releases of all such matters notwithstanding the discovery
of any additional claims or facts relating thereto.

4. Voluntary Sienins. Each of the Parties to this Agreement has executed this
Agreement without any duress or undue influence.

5. Independent Counsel. Each of the Parties acknowledge and agree that it has been
represented by independent counsel of its own choice throughout all negotiations which preceded
the execution of this Agreement, that it has executed and approved of this Agreement after
consultation with said counsel, and that it shall not deny the validity of this Agreement on the
ground that such party did not have the advice of legal counsel.
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6. Governing Law and Venue. This Agreement shall in all respects be interpreted,
enforced, and governed by and under the laws of California, and federal equity receivership law,
and subject to the exclusive jurisdiction of the District Cour1.

7. Waiver/Amendment. No breach of any provision of this Agreement can be
waived unless in writing. Waiver of any one breach of any provision of this Agreement is not a

waiver of any other breach of the same or of any other provision of this Agreement. Amendment
of this Agreement may be made only by written agreement signed by the parties.

8. Fax and Counten:afts. This Agreement may be executed by fax and/or in
countetpads and, if so executed, each fax and/or counterpafi shall have the full force and effect
of an original.

9. Attomeys' Fees and Costs. The Parties hereto shall each bear their own costs and
attorneys' fees incurred in connection with the negotiation and documentation of this Agreement,
and the Parties' efforts to obtain District Court approval thereof. If any proceeding, action, suit,
or clairn is undertaken to interpret or enforce this Agreement, the prevailing party shall be
entitled to reasonable attomeys' fees and costs incurred in connection with such dispute.

10. Notices. Notices to be provided hereunder shall be effective if sent to the
following:

To Transferee:

Bernard Michael Berlin
54425. Farmhouse Place
Boise, ID 83716

To the Receiver:
Thomas C. Hebrank
501 West Broadway, Suite 290
San Diego, CA92l0I

With a copy to:
Norman Aspis, Esq.
Allen Matkins Leck Gamble Mallory & Natsis LLP
865 S. Figueroa Street, Suite 2800
Los Angeles, CA 90017-2543

ISTGNATURES ON FOLLOWTNG PAGE]
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TRANSFEREE

qh*-/ ryL.'/J tu^[*
Bemard Michael Berlin

THOMAS C. HEBRANK, SOLELY IN HIS
CAPACITY AS COURT-APPOINTED
PERMANENT RECEIVER FOR PWCG TRUST

By
Thomas C. Hebrank, Receiver

-4- Exhibit A, Page 9



SETTLEMENT & RELEASE AGREEMENT

flua
E AGREEMENT ("Agreement"), dated as of
between Thomas C. Hebrank ("Receiver"), in his

capacity as Couft-appointed permanent receiver for PWCG TRUST and Richard and Diane
Brown ("Transferee") (collectively, Receiver and Transferee are referred to herein as the
"Parties").

RECITALS

A. On April 7,2015, the Securities and Exchange Commission (the "Commission")
filed a Complaint (Dkt. No. 1) in the United States District Court for the Central District of
California ("District Court") against Defendants Pacific West Capital Group, Inc., Andrew B.
Calhoun IV, PWCG Trust, Brenda Christine Barry, Bak West, Inc., Andrew B. Calhoun, Jr., Eric
Christopher Cannon, Century Point, LLC, Michael Wayne Dotta, and Caleb Austin Moody (dba
Sky Stone) in the action styled SEC v. Pacific West Capital Group, Inc., et al., Case No. 2:15-cv-
02563 FMO (FFMx) (the "Action").

B. On February 12,2018, Defendant PWCG Trust consented to the'entry of
judgment in the Action without admitting or denying the allegations of the Complaint, waived
findings of fact and conclusions of law, and waived any right to appeal from the judgment, by
virtue of the Consent of Defendant PWCG Trust (Dkt. No. 143). Subsequently thereafter, the

Court entered its Judgment as to Defendant PWCG Trust (the "Appointment Order") (Dkt.
No. 145), pursuant to which the Receiver was appointed and assumed control of PWCG Trust, its
bank accounts, assets, and books and records.

C. Pursuant to the District Court's orders, including the Appointment Order, the
Receiver has conducted an investigation and accounting of funds transferred into and out of
PWCG Trust, including amounts received from and paid to investors. The Receiver has

confirmed, based upon his investigation and accounting, that during the last seven years,

Transferee received $36.L39.47 ("Profit Amount") from PWCG Trust in excess of any amounts
paid or value provided to PWCG Trust ("Transfers"). The Receiver has demanded return of the
Profit Amount from Transferee. Transferee acknowledges receipt of the Profit Amount from
PWCG Trust.

D. The Receiver and Transferee have agreed to settle and resolve all disputes, and

release all claims arising from the Transfers from PWCG Trust to Transferee, under the terms
and conditions provided herein.

AGREEMENT

NOW, THEREFORE, in consideration of the covenants and conditions hereinafter
contained, and for other good and valuable consideration, the receipt and sufficiency of which is
hereby acknowledged, the undersigned agree as follows:

1. Court Approval. This Agreement, and all terms and conditions hereof, shall be

subject to approval by an order entered by the District Court ("Court Approval"). The Receiver
shall file a motion for approval of the Agreement after execution by both Parties.
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2. Payment. Transferee may select Option A or Option B, as set forth below, to
pay the amounts owed under this Agreement.

A. Option A:

Transferee shall pay to the Receiver a total of $25,297 .63 in one lump sum, in
accordance with the terms set forth herein, which amount represents 70o/o of the Profit
Amount. Payment shall be due, in full, within three (3) business days of Court Approval.
Payment shall be made payable to: PWCG Trust and delivered, on or before the date it is
due, to the attention of Norman Aspis, Allen Matkins Leck Gamble Mallory & Natsis
LLP, 865 S. Figueroa Street, Suite 2800, Los Angeles, CA 90017-2543.

Transferee to initial here if selecting Option A -n&
B. Option B:

Transferee shall pay to the Receiver a total of $27,704.60 over the course of one
year, divided into twelve (12) equal monthly installments of $2,258.72,in accordance

with the terms set forth herein, which total amount represents 75o/o of the Profit Amount.
The first installment payment shall be due within three (3) business days of Court
Approval, and thereafter, the monthly installment payments shall be due on the 15th day
of each month. In the event that the first installment payment is due on or before the 15th

of the month, the second installment payment shall not be due until the 15th day of the
following month. Payments shall be made payable to: PWCG Trust and delivered, on or
before the date it is due, to the attention of Norman Aspis, Allen Matkins Leck Gamble
Mallory & Natsis LLP, 865 S. Figueroa Street, Suite 2800, Los Angeles, CA 90017-
2543.

Transferee to initial here if selecting Option B

Transferee mav not select both Onfion A and Onfion R-

3. Stipulated Judgment. In the event that Transferee elects to make payments under
this Agreement pursuant to Option B, Transferee shall sign the Stipulation for Entry of
Judgment attached hereto as Exhibit A, which shall be held by the Receiver and not filed with
the District Court, or otherwise enforced, except in the case of a default by Transferee. In the
case of a default by Transferee, the Receiver may file and seek entry of the Stipulation for Entry
of Judgment by the District Court and take all legally available steps to enforce it. ln such event,

all payments made by Transferee to the Receiver hereunder, if any, shall be credited toward the
stipulated judgment.

4. Mutual Release On the condition that all payments due under Section 2 above
have been fully made and effective only upon satisfaction of such condition, the Receiver, on the
one hand, and Transferee, on the other hand, and each of them, for themselves, their agents,

employees, partners, directors, officers, successors and assigns, forever, irrevocably and

unconditionally release and discharge one another, and their respective officers, directors,
representatives, heirs, executors, administrators, receivers, successors, assigns, predecessors,

agents, attorneys, and employees, of and from any and all claims, demands, debts, obligations,
liabilities, costs, expenses, rights of action, causes of action, awards andjudgments arising from
the Transfers, all of which are hereinafter called "Released Claims."

a
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Each of the Receiver and Transferee acknowledges and agrees that the Released Claims
may include claims of every nature and kind whatsoever, whether known or unknown, suspected
or unsuspected and further acknowledge that they may be presently unknown or unsuspected,
and may be based upon hereafter discovered facts different from, or in addition to, those which
they now know, or believe to be true. Nevertheless, the Parties agree that the foregoing release
shall be and remain effective in all respects, notwithstanding such different or additional facts, or
the discovery thereof, and further hereby expressly waive and relinquish any and all rights
provided in California Civil Code Section 1542 which provides as follows:

''A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT
THE CREDITOR OR RELEASING PARTY DOES NOT KNOW OR
SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF
EXECUTING THE RELEASE AND THAT, IF KNOWN BY HIM OR
HER WOULD FIAVE MATERIALLY AFFECTED HIS OR HER
SETTLEMENT WITH THE DEBTOR OR RELEASED PARTY.''

The Receiver and Transferee expressly waive and release any rights and benefits that
they have or may have under any similar law or rule of any other jurisdiction pertaining to the
matters released herein. It is the intention of the Parties through this Agreement and with the
advice of counsel to fully, finally, and forever settle and release the claims and disputes existing
between them as provided herein, known or unknown. The releases herein given shall be and
remain in effect as full and complete releases of all such matters notwithstanding the discovery
of any additional claims or facts relating thereto.

5. Voluntary Signing. Each of the Parties to this Agreement has executed this
Agreement without any duress or undue influence.

6. Independent Counsel. Each of the Parties acknowledge and agree that it has been
represented by independent counsel of its own choice throughout all negotiations which preceded
the execution of this Agreement, that it has executed and approved of this Agreement after
consultation with said counsel, and that it shall not deny the validity of this Agreement on the
ground that such party did not have the advice oflegal counsel.

7. Governing Law and Venue. This Agreement shall in all respects be interpreted,
enforced, and governed by and under the laws of Califomia, and federal equity receivership law,
and subject to the exclusive jurisdiction of the District Court.

8. Waiver/Amendment. No breach of any provision of this Agreement can be

waived unless in writing. Waiver of any one breach of any provision of this Agreement is not a
waiver of any other breach of the same or of any other provision of this Agreement. Amendment
of this Agreement may be made only by written agreement signed by the parties.

9. Fax and Counterpafts. This Agreement may be executed by fax andlor rn
counterparts and, ifso executed, each fax and/or counterpaft shall have the full force and effect
of an original.

10. Attorneys'Fees and Costs. The Parties hereto shall each bear their own costs and

attorneys'fees incurred in connection with the negotiation and documentation of this Agreement,
and the Parties' efforts to obtain District Court approval thereof. If any proceeding, action, suit,

-3-
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or claim is undertaken to interpret or enforce this Agreement, the prevailing party shall be

entitled to reasonable attorneys' fees and costs incurred in connection with such dispute.

1 1. Notices. Notices to be provided hereunder shall be effective if sent to the
following:

To Transferee

Richard & Diane Brown
5729 Wheelsman Place
San Jose, CA95123

To the Receiver:
Thomas C. Hebrank
501 West Broadway, Suite 290
San Diego, CA92l0l

With a copy to:
Norman Aspis, Esq.
Allen Matkins Leck Gamble Mallory & Natsis LLP
865 S. Figueroa Street, Suite 2800
Los Angeles, CA 90017-2543

ISIGNATURES ON FOLLOWING PAGEI

-4-
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TRANSFEREE

Richard Brown & Diane B

THOMAS C. HEBRANK, SOLELY IN I{IS
CAPACITY AS COURT-APPOINTED
PE,RMANENT RECEIVER FOR PWCG TRUST

By
Thomas C. Hebrank, Receiver

-5-
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capacity as co

T'his SI]TTLEMENT & RELEASE AGREEMENT ("Agreement"), datecl as of2020, is Lnade by and between Thonras C. I{ebrank ("Receiver"), in his

("Transferee
urt-appointed perrnanent receiver for pWCG TRUST and Norine S. Elliott") (oollectively, Receiver aud 'lransl'eree are refen'ed to herein as the "parties").

RECITAI]S

A' On April 7,2015,the Securities anclExchange Comrnission (the ,,Commission,,)
liled a co'rplaint (Dkt' No' 1) iri the uniied srates Distriribo* t for the central Dist'icr ofcalifornia ("District-court") agaiust Delbndants pacific w.rt cupitul Group, Inc., Andrew B.calhoun lv' PwcG T'rust, Bi'erida christjrre,Bu..y, nut wrrt, r|r., Andrew B. calhoun, Jr., Ericchristopher cannon,.century Point, ilc, rrai"rru.r'w"v"* ;;;, ancl caleb Austirr Moody (dbaslry stone) in rhe acrior stytea snc i.ialcific west hpt;r;G;;"p, Inc., etal., case No.2:r5-cv-02563 FMO (FFMx) (the ;Action,,).

B' on February 12, zorg, Defendant pwcc ,rrust 
consentecl to the entry ofjudgrnent in the Action witlroui ua*iitine * denying ,h; ;n;il"ns of the cornplainr, waivedfindings of facr and concrusio" ofiu*, olqwai"g-gin,,Grr* 
"orear 

fiom trie judgmenr, byvirtue of rhe consent of Defe'dan, pwCC,n,:lqli. il:l+ij.' srur.que'tly thereafrer, rhecourt entered its Judgment as to Defendant pwcb.T'rustltnrl,ippointment 
order,,) (Dkt.

ill;,lljl;lli;T*:::,:*.i;ff*T::';:X:- "pp"r"i,i "),i"u,1u,,,"a contror or.pwib rrusr, irs

o' Pursuattt to the District court's orders, including the Appointment order, theReceiver has conducted an invesrig.ri"" r"i;;;;;i,i, ;ilJi?l',,""rfe*ed into a'd our orPwcG T.ust, including amounts receivecl from and p"i? i" l""""stors. The Receiver hasconfirmed, basecl uponiis investigation uro u""ounffi,#;;"g the last severr years,'lransfet'ee received $s1'7?2'93 1'F'uni a*ount") r.om pwcc Trust in excess of any arnourrts
tii,l:l.y.ll::i p1gy1o..q.1g@Til-i'T;rnsfers,,) rrro Roa^i.,^,. rn-^ .r,-........r...r .e.r.r.r .rErls

;;;;,i;l;:I;,, 
il ::; r:.i.,::_.:;;, , i'::iiirLJi ,iJiit,,,;l,ig.ir.."l*ip, ot,th* p..,ni..\n.,o,u.,, r.*

D' -i-l:r- Ils-i;:r t'i 
".1:,] 

-I:';':l:.:lic 
ti:r e r,glee.i ic settle anrl lesolr.e all disp'tes- and

;il:T il-:';:-',.,' :,.:_., 
t'.- I:'it s':r: ri.'r:r iiiitc'i,;;J;; Ir*'srb,ee...,,,J.,tt,,t.nn,

rrr:v r,.,.r..;: .:r., .,. ,.,:ir: :,i:'l .:..

AGR[Ei\{ENT

N0W, THEREFORE, in consideration of the covenants ancl conditions hereinafter
contained, and fbr other good and valuable consideration, the receipt and sufficiency of which is
hereby acknowledged, the undersigned agree as follows:

1. Court.Applova!. This Agreement, and allterms and oonditions hereof, shallbe
subject to approval by an order entered by the District Court ("Court Approval"). Tie Recoiver
shall file a motion for approval of the Agreement aftel'execution by both Parties.

2' Paytnent. Transfet'ee tnay select Option A ol Option B, as set forth below, tcl
pay the amounts owed under this Agreement.
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A. C)ption A:

lransfbree shail pay to the Receiver a totar of $22,24s,95 in ore lurnp sum, inaccordance with the ternrs set forth herein, which umo'nt'."f=r*rrr, 70% ol.the profitAmoutrt' Payment shall be due, in full, within three (3) uu"ln*ss oay, or-couit epp."rrf ,Payment shall be made payable to: PWGG Trust and delivered, on or before the date it isdue, to the attention of Noiman Aspis, Allen Matkins l,eck Gamble Mailory & NatsisLLP, 865 S. Figueroa Street, Suite 2g00, I.os Angeles, CA 9001 7_2543.

Transferee to initial here if selecring Option A: ?4

Transferee shall pay to the Receiver a.total of$23,g34.95 over the course ofoneyear' divided into twelve liz; equat,rronrtrly installnents of $1,9g6,25, in accordancewith the terrns set forth herein, ill;h;;;;iamotrnt rep.esents 7'5% of theprofit Amount.Thc first instatmenr payment shat be due within tn,."" rij u"rii.r, ouy, of courtApprovar, ancr the.eaitel r;.#;i, i,"lr",rr", pry"ri,,irr""r-'"ii u" due on the r 5th dayof each rnonth. In the event rhat rrre'nrrfinr,rrr,n*rrt;;r,o.'J,;ir'ou. 
on or befor.e the i5thof the rnorrth, the seco.nd-i"rtoriir*'u;;il:"r 

,trutt not L" J'-* 
""irr 

the r 5rh day of rheI'ollowing montrr' pavr,ents shail be *,r* prv.ure to: pwcbl,r,rt 
ana derivered, on orbefore rhe date it is dueJo*th;ffi;#iloi.1a1arpir, 

a]irn Matkins r.eck cambleX?i:* 
& Natsis LLp, B6s s FL;;;; ii,=", s'ite 2il'rj, io,.ane*r"r, cA e00r7_

Tl.ansferee to initial here if selecting Option B:

i1ii1o*,1;'.",**#**H"q#.11.].l]| 
e'ent thai rra'sre.ee erec.rs ro make paynrenrs under

.r,r,ris-r:r"er.t .,,,irl,!l'i,.,.*rrr ..S r..rhirrit.r. ,,,,i""._,|;']l,i,l :r"q: 
rrre.stipuratio;l;;ffr;';;

rrrr' Districr r ourt. or otrreru ise ."",..0. --iu.illr''"'j[y"rJJHA;i,*;;-i**:.:1"*;t,,casci'facietaititbr'Irartsf-erc-..rh;R;;;;t-*,',r,*r 
fiiea'cr ,.*linrrvoftheStipulationfor.Enn.yr-':r Jiiiisn''eni r,. rrrc nisir ici c:cr;;,;;;i;;;il :;r;ri; ;i:;ilt ,,r0, ,o en{brce it, rn such event,

i]l l]:i::'l:;::ti) l iritsitLet ti ti* Rece i' *i i,*i,,,,,ii;. ii.;;;, srral be credited ro,vard trreiii n ti liilr,.i riiil[i]lt:l :

B. Option B;

I tr'i. lriii;l;,i lieiease, Un iire condition thar ali paynlenrs due under Section 2 above
have boen fully rn:ade and effective only upon satisfaction oi such conditiorr, the Receiver, on the
one hand, and Trarrsferee, ol't the other hand, and each of them, for themselves, their agents,
employees, partnets, directors, officers, successors and assigns, forever., irrevocably aicl
unconditionally Lelease and discharge one another, and theii respective officers, diiectors,
representatives, heirs, executors, administrators, receivers, succesrors, assigns, predecessors,
agents, attorneys, and employees, of and fiom any and allclaims, demands, deb1s, obligations,
Iiabilities, costs, expenses, rights of action, cause$ of action, awards and judgments aris-ing froin
the Transfers, all of which are hereinafter called "Released claims,,'

Each of the Receiver and Transf'eree acknowledges ancl agrees that the Released Claims
rnay include claims of every nature and kind whatsoever, whethei known or unknown, suspectecl

-)-
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or unsuspected and further acknowledge that they Tty b* presently unknown or unsuspected,and tnay be based upou hereafter discJvered facts oiri".rniirorn, or i'r addition to, those whichthey now kttow, or believe to be true. Nevertheless, the parties agree that the forcgoing rcleasesltall be aud retnaiu effective in all respects, rlotwithstanding su.[oitle.ent or aooitional facts, orthe discovery thereof, 
ry.d fu{trgr !""uy expressly waive aid rerinquish any and allrightsp'ovided in califor'ia civil code section t s+z wtrictr pr.oviJe, as fbllows:

''A GENERAL RELF,ASE DOES NO'f EXTEND TO CLAIMS TI-IATTFIE CREDITOR OR RELEASING PARTY DOES NOT KNOW ORSUSPECT'fO EXIS'T IN I{IS OR IIER FAVOR AT THE T]ME OFEXECU'.ING TI{E RELEASEAND TFIAT, iE TiTVOWN BY HIM ORHER WOULD HAVE MATERIALI,Y AFFECTED I-IIS OR I]ERSETTI,EMENT WITH TI.IE DEBI'OR OR RELEASED PARTY.''

The Receiver and rransferee expressly waive ancl release any .ights and be'efits thatthey have or may hav.e uncler uny ti*iiJ'^ily g,. rure of any other jurisdicrion perrai'ing to rhemattet's released herein' It is the intention of the P.artiel tri..ol, ttris Agreement a'd with thcadvice of counsel to fully, Ii'ally, unJ iorlu* settle and..r.uJ"-th. c.laims and disputes existingbetween them as provided tt*..in, il;;. unknown. The releases herein given shall be and
;-ll,x;',ilJffi:i:,:l[sX;.tt*Lt*"-l-''-*^*',1ffJnotwithstaricring tr,* ii..ou.,y

5' voluntqrl'. Siening' Each of the Parties to this Agreement has executed thisAgreement without any uur"r, 6i,"J". i"hr."r;. 
"^-" '" Lrrrr .\E

6' h'ldepe'dent coutrsel' Each of the Pa.ties acknowledge and agree that it has beenrepresented by indeoendent counsel or iit o*n choice ril;;h*; all negotiations wrrich precededthe execution of this Agreeme,t,;h;;it il.xecuted and approved of this Agreeme't ai.rerconsultation with said counsel, unO ttrutlt rtrall rlot O.nytfli"ujijitv ortni* Agreemerrr o' t'cgror''rd rrrat sucrr parrl' dicr rror ha'e mi aovlce oi",.uri'i",,"rlii'"
1" ca'err:ir:s i'rr.''' :-:l:(1 r'-eil:.. -i'::is.r,aLcclr.ii-tli 

shall in all respects be interpreted,e*i;'icc;i, i;*c ui)\ei'rreir ti *,xr*r*t i-:r\ii iri(i,.iir,:nri*. 
",ra"l-a-,=r.ui,i;:;;tteistrip tarv,;rtiti ,rii:lci: i. iiit :i,;..:i,, i ,i:i:,::i;:i::l ,:,1:i,;,Dis*i.t il:,;,..' 

-

i; ..rU.' ;.'-UUf; \r,. nil::t:i ;ii riii plir isi,rrr rf this AsLeenrent ,Jan be
waived unless in utiting, 

. 
\\;aiver of anv one breach o1'any provisiol of this Agreement is not a

ti.aii r-l'c'lirtl) oiltel'Lrt'e3clt l1'Iite snllts 0r ci'fin\ ;rtiier provision of this Agreernent, Atnendment
of this Agreement may be made only by written agr.eement signed by the farties.

9, Fax and Qounteloarts, This Agreement rnay be executed by fax andior in
counterparts and, ifso executed, each fax and/or counterpart shall have the full foroe and eftect
of an original,

10' Attorneys' Fees and Costs. The Parties hereto shall each bear their own costs and
attorneys'fees incurred in oonnection with tho negotiation and documentation of this Agr.eement,
and the Parties' efforts to obtain District Court approval thereof. If any proceeding, action, suit,
ol claim is undettaken to interpret or enforce this Agreernent, the prevailing party shall be
entitled to reasonable attorneys' fees and costs incurred irr connection with such dispute.

-.1
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1I
following:

To'l'ransleree

Norine S. Elliott
13595 San Antonio I{d.
Atascadero, CA 93422

To the Receiver:
Thomas C. Flebranlc
501 West Ilroadway, Suite 290
San l)iego, CA 92101

With a oopy to:
Norman Aspis" Esq.
Allen Matkins Leck Gamble Mallory & Natsis LI_p
865 S. Figueroa Str.eet, Suite 2800
Los Angeles, CA 90017-2543

lsrcNA'r'URES oN I.'OLLOWING PAGHI

Notices. Notices to be provicrecr hcreuncrer srralr be cffective if sent to the

-4-
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TRANSFEREE

/1

&
N S. Elliott

TFIOMAS C. HEBRANK, SOLELY IN HIS
CAPACITY AS COURT.APPOINTED
PERMANENT RECEIVER FOR PWCG TR.UST

By:
Thomas C. F{ebrank, Receiver
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SETTLEMENT & RELEASE AGREEMENT 

This SETTLEMENT & RELEASE AGREEMENT ("Agreement"), dated as of 
S¢e.mber::: I q-11\ 2020, is made by and between Thomas C. Hebrank ("R~ceiv~r"), in his. 
capacity as Court-appointed permanent receiver for PWCG TRUST and Ha1tao Jiang and Qmg 
Yan ("Transferee") (collectively, Receiver and Transferee are referred to herein as the 
"Parties"). 

RECITALS 

A. On April 7, 2015, the Securities and Exchange Commission (the "Commission") 
filed a Complaint (Dkt. No. 1) in the United States District Court for the Central District of . 
California ("District Court") against Defendants Pacific West Capital Group, Inc., Andrew B. 
Calhoun IV, PWCG Trust, Brenda Christine Barry, Bak West, Inc., Andrew B. Calhoun, Jr., Eric 
Christopher Cannon, Century Point, LLC, Michael Wayne Dotta, and Caleb Austin Moody (dba 
Sky Stone) in the action styled SEC v. Pacific West Capital Group, Inc., et al., Case No. 2:15-cv-
02563 FMO (FFMx) (the "Action"). 

B. On February 12, 2018, Defendant PWCG Trust consented to the entry of 
judgment in the Action without admitting or denying the allegations of the Complaint, waived 
findings of fact and conclusions of law, and waived any right to appeal from the judgment, by 
virtue of the Consent of Defendant PWCG Trust (Dkt. No. 143). Subsequently thereafter, the 
Court entered its Judgment as to Defendant PWCG Trust (the "Appointment Order") (Dkt. 
No. 145), pursuant to which the Receiver was appointed and assumed control of PWCG Trust, its 
bank accounts, assets, and books and records. 

C. Pursuant to the DistricfCourt's orders, including the Appointment Order, the 
Receiver has conducted an investigation and accounting of funds transferred into and out of 
PWCG Trust, including amounts received from and paid to investors. The Receiver has 
confirmed, based upon his investigation and accounting, that during the last seven years, 
Transferee received $28,913.54 ("Profit Amount") from PWCG Trust in excess of any amounts 
paid or value provided to PWCG Trust ("Transfers"). The Receiver has demanded return of the 
Profit Amount from Transferee. Transferee acknowledges receipt of the Profit Amount from 
PWCGTrust. 

D. The Receiver and Transferee have agreed to settle and resolve all disputes, and 
release all claims arising from the Transfers from PWCG Trust to Transferee, under the terms 
and conditions provided herein. 

AGREEMENT 

NOW, THEREFORE, in consideration of the covenants and conditions hereinafter 
contained, and for other good and valuable consideration, the receipt and sufficiency of which is 
hereby acknowledged, the undersigned agree as follows: 

1. Court Approval. This Agreement, and all terms and conditions hereof, shall be 
subject to approval by an order entered by the District Court ("Court Approval"). The Receiver 
shall file a motion for approval of the Agreement after execution by both Parties. 
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2. Payment. Transferee may select Option A or Option B, as set forth below, to 
pay the amounts owed under this Agreement. 

A. Option A: 

Transferee shall pay to the Receiver a total of $20,239.48 in one lump sum, in 
accordance with the terms set forth herein, which amount represents 70% of the Profit 
Amount. Payment shall be due, in full, within three (3) business days of Court Approval. 
Payment shall be made payable to: PWCG Trust and delivered, on or before the date it is 
due, to the attention of Norman Aspis, Allen Matkins Leck Gamble Mallory & Natsis 
LLP, 865 S. Figueroa Street, Suite 2800, Los Angeles, CA 90017-2543. 

Transferee to initial here if selecting Option A:@ @' 
B. Option B: 

Transferee shall pay to the Receiver a total of $21,685.16 over the course of one 
year, divided into twelve (12) equal monthly installments of$1,807.10, in accordance 
with the terms set forth herein, which total amount represents 75% of the Profit Amount. 
The first installment payment shall be due within three (3) business days of Court 
Approval, and thereafter, the monthly installment payments shall be due on the 15th day 
of each month. In the event that the first installment payment is due on or before the 15th 
of the month, the second installment payment shall not be due until the 15th day of the 
following month. Payments shall be made payable to: PWCG Trust and delivered, on or 
before the date it is due, to the attention of Norman Aspis, Allen Matkins Leck Gamble 
Mallory & Natsis LLP, 865 S. Figueroa Street, Suite 2800, Los Angeles, CA 90017-
2543. 

Transferee to initial here if selecting Option B: ----------
Transferee may not select both Option A and Option B. 

3. Stipulated Judgment. In the event that Transferee elects to make payments under 
this Agreement pursuant to Option B, Transferee shall sign the Stipulation for Entry of 
Judgment attached hereto as Exhibit A, which shall be held by the Receiver and not filed with 
the District Court, or otherwise enforced, except in the case of a default by Transferee. In the 
case of a default by Transferee, the Receiver may file and seek entry of the Stipulation for Entry 
of Judgment by the District Court and take all legally available steps to enforce it. In such event, 
all payments made by Transferee to the Receiver hereunder, if any, shall be credited toward the 
stipulated judgment. 

4. Mutual Release. On the condition that all payments due under Section 2 above 
have been fully made and effective only upon satisfaction of such condition, the Receiver, on the 
one hand, and Transferee, on the other hand, and each of them, for themselves, their agents, 
employees, partners, directors, officers, successors and assigns, forever, irrevocably and 
unconditionally release and discharge one another, and their respective officers, directors, 
representatives, heirs, executors, administrators, receivers, successors, assigns, predecessors, 
agents, attorneys, and employees, of and from any and all claims, demands, clebts, obligations, 
liabilities, costs, expenses, rights of action, causes of action, awards and judgments arising from 
the Transfers, all of which are hereinafter called "Released Claims." 
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Each of the Receiver and Transferee acknowledges and agrees that the Released Claims 
may include claims of every nature and kind whatsoever, whether known or unknown, suspected 
or unsuspected and further acknowledge that they may be presently unknown or unsuspected, 
and may be based upon hereafter discovered facts different from, or in addition to, those which 
they now know, or believe to be true. Nevertheless, the Parties agree that the foregoing release 
shall be and remain effective in all respects, notwithstanding such different or additional facts, or 
the discovery thereof, and further hereby expressly waive and relinquish any and all rights 
provided in California Civil Code Section 1542 which provides as follows: 

"A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT 
THE CREDITOR OR RELEASING PARTY DOES NOT KNOW OR 
SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF 
EXECUTING THE RELEASE AND THAT, IF KNOWN BY HIM OR . 
HER WOULD HA VE MATERIALLY AFFECTED HIS OR HER 
SETTLEMENT WITH THE DEBTOR OR RELEASED PARTY." 

The Receiver and Transferee expressly waive and release any rights and benefits that 
they have or may have under any similar law or rule of any other jurisdiction pertaining to the 
matters released herein. It is the intention of the Parties through this Agreement and with the 
advice of counsel to fully, finally, and forever settle and release the claims and disputes existing 
between them as provided herein, known or unknown. The releases herein given shall be and 
remain in effect as full and complete releases of all such matters notwithstanding the discovery 
of any additional claims or facts relating thereto. 

5. Voluntary Signing. Each of the Parties to this Agreement has executed this 
Agreement without any duress or undue influence. 

6. Independent Counsel. Each of the Parties acknowledge and agree that it has been 
represented by independent counsel of its own choice throughout all negotiations which preceded 
the execution of this Agreement, that it has executed and approved of this Agreement after 
consultation with said counsel, and that it shall not deny the validity of this Agreement on the 
ground that such party did not have the advice oflegal counsel. 

7. Governing Law and Venue. This Agreement shall in all respects be interpreted, 
enforced, and governed by and under the laws of California, and federal equity receivership law, 
and subject to the exclusive jurisdiction of the District Court. 

8. Waiver/Amendment. No breach of any provision of this Agreement can be 
waived unless in writing. Waiver of any one breach of any provision of this Agreement is not a 
waiver of any other breach of the same or of any other provision of this Agreement. Amendment 
of this Agreement may be made only by written agreement signed by the parties. 

9. Fax and Counterparts. This Agreement may be executed by fax and/or in 
counterparts and, if so executed, each fax and/or counterpart shall have the full force and effect 
of an original. 

10. Attorneys' Fees and Costs. The Parties hereto shall each bear their own costs and 
attorneys' fees incurred in connection with the negotiation and documentation of this Agreement, 
and the Parties' efforts to obtain District Court approval thereof. If any proceeding, action, suit, 
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or claim is undertaken to interpret or enforce this Agreement, the prevailing party shall be 
entitled to reasonable attorneys' fees and costs incurred in connection with such dispute. 

11. Notices. Notices to be provided hereunder shall be effective if sent to the 
following: 

To Transferee: 

Haitao Jiang and Qing Yan 
6205 Woodvale Terrace 
Dublin, CA 94568 

To the Receiver: 
Thomas C. Hebrank 
501 West Broadway, Suite 290 
San Diego, CA 92101 

With a copy to: 
Norman Aspis, Esq. 
Allen Matkins Leck Gamble Mallory & Natsis LLP 
865 S. Figueroa Street, Suite 2800 
Los Angeles, CA 90017-2543 

[SIGNATURES ON FOLLOWING PAGE] 
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TRANSFEREE: 

THOMAS C. HEBRANK, SOLELY IN HIS 
CAPACITY AS COURT-APPOINTED 
PERMANENT RECEIVER FOR PWCG TRUST 

By:--------------
Thomas C. Hebrank, Receiver 
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SETTLEMENT & RELEASE AGREEMENT

This SETTLEMENT & RELEASE AGREEMENT ("Agreement"), dated as of
"fu2--- t ,2020, is made by and between Thomas C. Hebrank ("Receiver"), in his
capacity as Court-appointed permanent receiver for PWCG TRUST and Randall King
("Transferee") (collectively, Receiver and Transferee are referred to herein as the "Parties")

RECITALS

A. On April 7,2015, the Securities and Exchange Commission (the "Commission")
filed a Complaint (Dkt. No. 1) in the United States District Courl for the Central District of
California ("District Court") against Defendants Pacific West Capital Group, Inc., Andrew B.
Calhoun IV, PWCG Trust, Brenda Christine Barry, Bak West, Inc., Andrew B. Calhoun, Jr., Eric
Christopher Cannon, Century Point, LLC, Michael Wayne Dotta, and Caleb Austin Moody (dba
Sky Stone) in the action styled SEC v. Pacific West Capital Group, Inc., et al., Case No. 2:15-cv-
02563 FMO (FFMx) (the "Action").

B. On February 12,2018, Defendant PWCG Trust consented to the entry of
judgment in the Action without admitting or denying the allegations of the Complaint, waived
findings of fact and conclusions of law, and waived any right to appeal from the judgment, by
virtue of the Consent of Defendant PWCG Trust (Dkt. No. 143). Subsequently thereafter, the
Courl entered its Judgment as to Defendant PWCG Trust (the "Appointment Order") (Dkt.
No. 145), pursuant to which the Receiver was appointed and assumed control of PWCG Trust, its
bank accounts, assets, and books and records.

C. Pursuant to the District Court's orders, including the Appointment Order, the
Receiver has conducted an investigation and accounting offunds transferred into and out of
PWCG Trust, including amounts received from and paid to investors. The Receiver has
confirmed, based upon his investigation and accounting, that during the last seven years,
Transferee received $25.856.75 ("Profit Amount") from PWCG Trust in excess of any amounts
paid or value provided to PWCG Trust ("Transfers"). The Receiver has demanded return of the
Profit Amount from Transferee. Transferee acknowledges receipt of the Profit Amount from
PWCG Trust.

D. The Receiver and Transferee have agreed to settle and resolve all disputes, and
release all claims arising from the Transfers from PWCG Trust to Transferee, under the terms
and conditions provided herein.

AGREEMENT

NOW, THEREFORE, in consideration of the covenants and conditions hereinafter
contained, and for other good and valuable consideration, the receipt and sufficiency of which is
hereby acknowledged, the undersigned agree as follows:

1. Courl Approval. This Agreement, and all terms and conditions heieof, shall be
subject to approval by an order entered by the District Court ("Court Approval"). The Receiver
shall file a motion for approval of the Agreement after execution by both Parlies.

2. Pavment. Transferee may select Option A or Option B, as set forlh below, to
pay the amounts owed under this Agreement.
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A. Option A:

Transferee shall pay to the Receiver a total of $l8,099.73 in one lump sum, in
accordance with the terms set forth herein, which amount represents 70o/o of the Profit
Amount. Payment shall be due, in full, within three (3) business days of Court Approval.
Payment shall be made payable to: PWCG Trust and delivered, on or before the date it is
due, to the attention of Norman Aspis, Allen Matkins Leck Gamble Mallory & Natsis
LLP, 865 S. Figueroa Street, Suite 2800, Los Angeles, CA 90017-2543.

Transferee to initial here if selecting Option A

B. Ontion B:

Transferee shall pay to the Receiver a total of $ 19,392.56 over the course of one
year, divided into twelve (12) equalmonthly installments of $1,616.05, in accordance
with the terms set forth herein, which total amount represents 75%o of the Profit Amount.
The first installment payment shall be due within three (3) business days of Court
Approval, and thereafter, the monthly installment payments shall be due on the 15th day
of each month. In the event that the first installment payment is due on or before the 15th

of the month, the second installment payment shall not be due until the 15th day of the

following month. Payments shall be made payable to: PWCG Trust and delivered, on or
before the date it is due, to the attention of Norman Aspis, Allen Matkins Leck Gamble
Mallory & Natsis LLP, 865 S. Figueroa Street, Suite 2800, Los Angeles, CA 90017-
2543.

Transferee to initial here if selecting Option B

Transferee may not select both Option A and Option B.

3. Stipulated Judgment. In the event that Transferee elects to make payments under
this Agreement pursuant to Option B, Transferee shall sign the Stipulation for Entry of
Judgment attached hereto as Exhibit A, which shall be held by the Receiver and not filed with
the District Court, or otherwise enforced, except in the case of a default by Transferee. In the

case of a default by Transferee, the Receiver may file and seek entry of the Stipulation for Entry
of Judgment by the District Court and take all legally available steps to enforce it. In such event,

all payments made by Transferee to the Receiver hereunder, if any, shall be credited toward the
stipulated judgment.

4. Mutual Release. On the condition that all payments due under Section 2 above
have been fully made and effective only upon satisfaction of such condition, the Receiver, on the
one hand, and Transferee, on the other hand, and each of them, for themselves, their agents,

employees, partners, directors, officers, successors and assigns, forever, irrevocably and

unconditionally release and discharge one another, and their respective officers, directors,
representatives, heirs, executors, administrators, receivers, successors, assigns, predecessors,

agents, attorneys, and employees, of and from any and all claims, demands, debts, obligations,
liabilities, costs, expenses, rights of action, causes of action, awards and judgments arising from
the Transfers, all of which are hereinafter called "Released Claims."

Each of the Receiver and Transferee acknowledges and agrees that the Released Claims
may include claims of every nature and kind whatsoever, whether known or unknown, suspected

a
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or unsuspected and further acknowledge that they may be presently unknown or unsuspected,
and may be based upon hereafter discovered facts different frorn, or in addition to, those which
they now know, or believe to be true. Nevertheless, the Parties agree that the foregoing release
shall be and remain effective in all respects, notwithstanding such different or additional facts, or
the discovery thereof, and further hereby expressly waive and relinquish any and all rights
provided in California Civil Code Section 1542 which provides as follows:

''A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT
THE CREDITOR OR RELEASING PARTY DOES NOT KNOW OR
SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF
EXECUTING THE RELEASE AND THAT, IF KNOWN BY HIM OR
HER WOULD HAVE MATERIALLY AFFECTED HIS OR HER
SETTLEMENT WITH THE DEBTOR OR RELEASED PARTY.''

The Receiver and Transferee expressly waive and release any rights and benefits that
they have or may have under any similar law or rule of any other jurisdiction pertaining to the
matters released herein. It is the intention of the Parties through this Agreement and with the
advice of counsel to fully, finally, and forever settle and release the claims and disputes existing
between them as provided herein, known or unknown. The releases herein given shall be and
remain in effect as full and complete releases of all such matters notwithstanding the discovery
of any additional claims or facts relating thereto.

5. Voluntarv Signine. Each of the Parties to this Agreement has executed this
Agreement without any duress or undue influence.

6. Independent Counsel. Each of the Parties acknowledge and agree that it has been
represented by independent counsel of its own choice throughout all negotiations which preceded

the execution of this Agreement, that it has executed and approved of this Agreement after
consultation with said counsel, and that it shall not deny the validity of this Agreement on the
ground that such party did not have the advice oflegal counsel.

7. Governing Law and Venue. This Agreement shall in all respects be interpreted,
enforced, and governed by and under the laws of California, and federal equity receivership law,
and subject to the exclusive jurisdiction of the District Court.

8. Waiver/Amendment. No breach of any provision of this Agreement can be

waived unless in writing. Waiver of any one breach of any provision of this Agreement is not a
waiver of any other breach of the same or of any other provision of this Agreement. Amendment
of this Agreement may be made only by written agreement signed by the parties.

9. Fax and Counterparts. This Agreement may be executed by fax and/or in
counterparts and, ifso executed, each fax andlor counterpart shall have the full force and effect
of an original.

10. Attornelus' Fees and Costs. The Parlies hereto shall each bear their own costs and

attorneys' fees incurred in connection with the negotiation and documentation of this Agreement,
and the Parties' efforts to obtain District Court approval thereof. If any proceeding, action, suit,
or claim is undertaken to interpret or enforce this Agreement, the prevailing party shall be

entitled to reasonable attorneys'fees and costs incurred in connection with such dispute.

--J-
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following

To Transferee

Randall King
2125 Summerfield Ln
Harlingen, TX 78550

To the Receiver:
Thomas C. Hebrank
501 West Broadway, Suite 290
San Diego, CA92l0l

With a copy to:
Norman Aspis, Esq.
Allen Matkins Leck Gamble Mallory & Natsis LLP
865 S. Figueroa Street, Suite 2800
Los Angeles, CA 90017-2543

ISIGNATURES ON FOLLOWING PAGE]

Notices. Notices to be provided hereunder shall be effective if sent to the

-4-
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TRANSFEREE

Randall King

THOMAS C. HEBRANK, SOLELY IN HIS
CAPACITY AS COURT-APPOINTED
PERMANENT RECEIVER FOR PWCG TRUST

By
Thomas C. Hebrank, Receiver
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STIPULATTON FOR ENTRY OF JUDGMENT

Thomas C. Hebrank ("Receiver"), the Court-appointed permanent receiver for

PWCG Trust, pursuant to this Court's Judgment as to Defendant PWCG Trust (Dkt.

No. 145) in the Securities Exchange Commission enforcement action styled SEC v.

Pacific West Capital Group, Inc., et al., C.D. Cal. Case No. 2:15-cv-02563-DDP

(FFMx) (the "Actior"), and Randall King ("Transferee") hereby agree and stipulate

to the entry ofjudgment on the terms set forth herein.

WHEREAS, the Receiver was appointed federal equity receiver in the Action

for PWCG Trust;

WHEREAS, in connection with his review and analysis of business and other

records relating to PWCG Trust, the Receiver determined that Transferee received a

total of 525,856.75 in payments (the "Profit Amount") from PWCG Trust in excess

of any investment in or other value provided to PWCG Trust (collectively, the

"Transfers");

WHEREAS, the Receiver and Transferee have reached a settlement in

connection with the Profit Amount and Transfers, and entered into a written

settlement agreement (the "Settlement Agreement") pursuant to which Transferee

agreed to make certain payments to the Receiver in exchange for a release of any

claims the Receiver presently has, or may have in the future, against Transferee

relating to the Profit Amount and Transfers; and

WHEREAS, Transferee further agreed in the Settlement Agreement that in

the event it defaults on the terms of payment as set forth in the Settlement

Agreement, Transferee agrees to the entry of a stipulated judgment against him in

the Profit Amount, or $25,856.75,1ess any payments made by Transferee to the

Receiver in satisfaction of this amount, and Transferee further consents to entry of

such judgment against him for this amount.

THEREFORE, IT IS HEREBY STIPULATED AND AGREED, bY ANd

between the Receiver and Transferee, as follows:

a
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1. In the event of a default under the Settlement Agreement, judgment

shall be entered against Transferee in the Profit Amount, less any payments made by

Transferee to the Receiver in satisfaction of this amount;

2. A declaration by the Receiver or his designee, successor, or assign shall

be deemed sufficient evidence of an uncured default under the Settlement

Agreement and of any payments made by Transferee for purposes of determining

the amount ofjudgment to be entered;

3. Transferee further agrees to waive notice of entry ofjudgment, any

right to contest entry and enforcement of the judgment, and any notice of motion or

application for issuance of writs of execution pursuant to said judgment;

4. Transferee furlher agrees to waive any findings of fact and conclusions

of law;

5. Transferee further waives its right to appeal, its right to bring any

motions for new trial, and any and all rights it may have to set aside or overlurn any

judgment entered on this stipulation; and

6. The undersigned parties to this stipulation have read the foregoing

terms and provisions for the stipulation. The undersigned parties hereby

acknowledge that they understand the foregoing terms and provisions of the

stipulation, their respective rights thereunder, and that the foregoing terms and

provisions are hereby agreed to and accepted.

IT TS SO STIPULATED.

ISTGNATURES ON FOLLOWTNG PAGE]
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t2123',?t.0UL.A STIPULATION FOR ENTRY OF JUDGMENT Exhibit A, Page 32



1

2

aJ

4

5

6

7

8

9

10

11

l2

t3

14

15

l6

t7

18

I9

20

2I

22

23

24

25

26

27

28

Dated:

Dated

2020

2020

ALLEN MATKINS LECK GAMBLE
MALLORY & NATSIS LLP

DAVID R. ZARO
EDWARD G. FATE,S
TIM C. HSU

By:
EDWARD G. FATES
Attorneys for Receiver
THOMAS C. }IEBRANK

COUNSEL

By

Attorneys for Transferee

APPROVED AS TO FORM AND CONTENT.

Dated: -#r / ,2020 TRANSFEREE

By
RANDALL KING

Dated: 2020 RECEIVER, THOMAS C. FIEBRANK

By:
THOMAS C. FMBRANK
Court- appointed permanent receiver
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SETTLEMENT & ,EASR, AGRIIEMENT

?, This SETTLEMENT & RELEASE AGREEMENT ("Agreement"), dated as of
7 - fl t - ,"{ A ,2020, is made by and between Thomas C. Hebrank ("Receiver"), in his
capacity as Court-appointed permanent receiver for PWCG TRUST and Ernest Lavorini
("Transferee") (collectively, Receiver and Transferee are referred to herein as the "Parties")

RECITALS

A. On April 7,2015, the Securities and Exchange Commission (the "Commission")
filed a Complaint (Dkt. No. 1) in the United States District Court for the Central District of
California ("District Court") against Defendants Pacific West Capital Group, Inc., Andrew B.
Calhoun IV, PWCG Trust, Brenda Christine Barry, Bak West, Inc., Andrew B. Calhoun, Jr., Eric
Christopher Cannon, Century Point, LLC, Michael Wayne Dotta, and Caleb Austin Moody (dba
Sky Stone) in the action styled SEC v. Pacffic West Capital Group, Inc., et al., Case No. 2:15-cv-
02563 FMO (FFMx) (the "Action").

B. On February 12,2018, Defendant PWCG Trust consented to the entry of
judgment in the Action without admitting or denying the allegations of the Complaint, waived
findings of fact and conclusions of law, and waived any right to appeal from the judgment, by
virtue of the Consent of Defendant PWCG Trust (Dkt. No. 143). Subsequently thereafter, the
Court entered its Judgment as to Defendant PWCG Trust (the "Appointment Order") (Dkt.
No. 145), pursuant to which the Receiver was appointed and assumed control of PWCG Trust, its
bank accounts, assets, and books and records.

C. Pursuant to the District Court's orders, including the Appointment Order, the
Receiver has conducted an investigation and accounting of funds transferred into and out of
PWCG Trust, including amounts received from and paid to investors. The Receiver has

confirmed, based upon his investigation and accounting, that during the last seven years,

Transferee received $30.000.00 ("Profit Amount") from PWCG Trust in excess of any amounts
paid or value provided to PWCG Trust ("Transfers"). The Receiver has demanded return of the
Profit Amount from Transferee. Transferee acknowledges receipt of the Profit Amount from
PWCG Trust.

D. The Receiver and Transferee have agreed to settle and resolve all disputes, and

release all claims arising from the Transfers from PWCG Trust to Transferee, under the terms
and conditions provided herein.

AGREEMENT

NOW, THEREFORE, in consideration of the covenants and conditions hereinafter
contained, and for other good and valuable consideration, the receipt and sufficiency of which is
hereby acknowledged, the undersigned agree as follows:

1. Court Approval. This Agreement, and all terms and conditions hereof, shall be

subject to approval by an order entered by the District Court ("Court Approval"). The Receiver
shall file a motion for approval of the Agreement after execution by both Parties.

2. Payment. Transferee may select Option A or Option B, as set forth below, to
pay the amounts owed under this Agreernent.
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A. Option A:

Transferee shall pay to the Receiver atotal of $21,000.00 in one lump sum, tn
accordance with the terms set forth herein, which amount represents 70%o of the Profit
Amount. Payment shall be due, in full, within three (3) business days of Court Approval.
Payment shall be made payable to: PWCG Trust and delivered, on or before the date it is
due, to the attention of Norman Aspis, Allen Matkins Leck Gamble Mallory & Natsis
LLP, 865 S. Figueroa Street, Suite 2800, Los Angeles, CA 90017-2543.

Transferee to initial here if selecting Option A:
{a
{:+".

B. Option B:

Transferee shall pay to the Receiver atotal of $22,500.00 over the course of one
year, divided into twelve (12) equal monthly installments of $1,875.00, in accordance
with the terms set forth herein, which total amount represents 7 5o/o of the Profit Amount.
The first installment payment shall be due within three (3) business days of Court
Approval, and thereafter, the monthly installment payments shall be due on the l5th day
of each month. In the event that the first installment payment is due on or before the 15th

of the month, the second installment payment shall not be due until the 15th day of the
following month. Payments shall be made payable to: PWCG Trust and delivered, on or
before the date it is due, to the attention of Norman Aspis, Allen Matkins Leck Gamble
Mallory & Natsis LLP, 865 S. Figueroa Street, Suite 2800, Los Angeles, CA 90017-
2543.

Transferee to initial here if selecting Option B

Transferee may not select both Option A and Option B.

3. Stipulated Judgment. In the event that Transferee elects to make payments under
this Agreement pursuant to Option B, Transferee shall sign the Stipulation for Entry of
Judgment attached hereto as Exhibit A, which shall be held by the Receiver and not filed with
the District Court, or otherwise enforced, except in the case of a default by Transferee. In the

case of a default by Transferee, the Receiver may file and seek entry of the Stipulation for Entry
of Judgment by the District Court and take all legally available steps to enforce it. In such event,

all payments made by Transferee to the Receiver hereunder, if any, shall be credited toward the
stipulated judgment.

4. Mutual Release. On the condition that all payments due under Section 2 above
have been fully made and effective only upon satisfaction of such condition, the Receiver, on the
one hand, and Transferee, on the other hand, and each of them, for themselves, their agents,

employees, parlners, directors, officers, successors and assigns, forever, irrevocably and

unconditionally release and discharge one another, and their respective officers, directors,
representatives, heirs, executors, administrators, receivers, successors, assigns, predecessors,

agents, attorneys, and employees, of and from any and all claims, demands, debts, obligations,
liabilities, costs, expenses, rights of action, causes of action, awards and judgments arising from
the Transfers, all of which are hereinafter called "Released Claims."

Each of the Receiver and Transferee acknowledges and agrees that the Released Claims
may include claims of every nature and kind whatsoever, whether known or unknown, suspected

1
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or unsuspected and further acknowledge that they may be presently unknown or unsuspected,

and may be based upon hereafter discovered facts different from, or in addition to, those which
they now know, or believe to be true. Neverlheless, the Parties agree that the foregoing release

shall be and remain effective in all respects, notwithstanding such different or additional facts, or
the discovery thereof, and further hereby expressly waive and relinquish any and all rights
provided in California Civil Code Section 1542 which provides as follows:

''A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT
THE CREDITOR OR RELEASING PARTY DOES NOT KNOW OR
SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF
EXECUTING THE RELEASE AND THAT, IF KNOWN BY HIM OR
HER WOULD HAVE MATERIALLY AFFECTED HIS OR HER
SETTLEMENT WITH THE DEBTOR OR RELEASED PARTY.''

The Receiver and Transferee expressly waive and release any rights and benefits that
they have or may have under any similar law or rule of any other jurisdiction pertaining to the

matters released herein. It is the intention of the Parties through this Agreement and with the

advice of counsel to fully, finally, and forever settle and release the claims and disputes existing
between them as provided herein, known or unknown. The releases herein given shall be and

remain in effect as full and complete releases of all such matters notwithstanding the discovery
of any additional claims or facts relating thereto.

5. Voluntarv Signing. Each of the Parties to this Agreement has executed this
Agreement without any duress or undue influence.

6. Independent Counsel. Each of the Parlies acknowledge and agree that it has been

represented by independent counsel of its own choice throughout all negotiations which preceded
the execution of this Agreement,thatit has executed and approved of this Agreement after
consultation with said counsel, and that it shall not deny the validity of this Agreement on the

ground that such party did not have the advice of legal counsel.

7. Governing Law and Venue. This Agreement shall in all respeets be interpreted,
enforced, and governed by and under the laws of California, and federal equity receivership law,
and subject to the exclusive jurisdiction of the District Court.

8. Waiver/Amendment. No breach of any provision of this Agreement can be

waived unless in writing. Waiver of any one breach of any provision of this Agreement is not a

waiver of any other breach of the same or of any other provision of this Agreement. Amendment
of this Agreement may be made only by written agreement signed by the parties.

9. Fax and Counterpafts. This Agreement may be executed by fax andlor in
counterparts and, ifso executed, each fax and/or counterpart shall have the full force and effect
of an original.

10. Attorneys' Fees and Costs. The Parties hereto shall each bear their own costs and

attorneys' fees incurred in connection with the negotiation and documentation of this Agreement,
and the Parties' efforts to obtain District Court approval thereof. If any proceeding, action, suit,
or claim is undertaken to interpret or enforce this Agreement, the prevailing party shall be

entitled to reasonable attorneys' fees and costs incurred in connection with such dispute.

-3
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11,

following:

To Transferee

Ernest Lavorini
648Buzzie Ct.
Lafayette, CA94549

To the Receiver:
Thomas C. Hebrank
501 West Broadway, Suite 290
San Diego, CA 92101

With a copy to:
Norman Aspis, Esq.
Allen Matkins Leck Gamble Mallory & Natsis LLP
865 S. Figueroa Street, Suite 2800
Los Angeles, CA 90017-2543

ISTGNATURES ON FOLLOWING PAGE]

Notices. Notices to be provided hereunder shall be effective if sent to the

-4-
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TRANSFEREE

Ernest vonnl

THOMAS C. HEBRANK, SOLELY IN HIS
CAPACITY AS COURT-APPOINTED
PERMANENT RECEIVER FOR PWCG TRUST

By:
Thomas C. Hebrank, Receiver

5
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865 South Figueroa Street, Suite 2800 
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Fax:  (213) 620-8816 
E-Mail:  dzaro@allenmatkins.com 

naspis@allenmatkins.com 
 
EDWARD G. FATES (BAR NO. 227809) 
ALLEN MATKINS LECK GAMBLE 
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UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

WESTERN DIVISION 
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Plaintiff, 
 

vs. 
 
PACIFIC WEST CAPITAL GROUP, 
INC.; ANDREW B. CALHOUN IV; 
PWCG TRUST; BRENDA CHRISTINE 
BARRY; BAK WEST, INC.; ANDREW 
B. CALHOUN JR.; ERIC 
CHRISTOPHER CANNON; CENTURY 
POINT, LLC; MICHAEL WAYNE 
DOTTA; and CALEB AUSTIN 
MOODY (dba SKY STONE), 
 

Defendants. 
 
 

Case No. 2:15-cv-02563-DDP-FFM 
 
MEMORANDUM OF POINTS AND 
AUTHORITIES IN SUPPORT OF 
MOTION FOR ORDER APPROVING 
AND AUTHORIZING SETTLEMENT 
OF CERTAIN CLAWBACK CLAIMS 
 
Date: January 11, 2021 
Time: 10:00 a.m. 
Ctrm: 9C 
Judge Hon. Dean D. Pregerson 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION. 

By this Motion, Thomas Hebrank, the Court-appointed permanent receiver 

("Receiver") for PWCG Trust pursuant to the Judgment as to Defendant PWCG 

Trust ("Appointment Order") (Dkt. No. 145), seeks Court approval of negotiated 

settlements of clawback claims the Receiver holds against certain profiting investors 

("Net Winners") in the fraudulent scheme that is the subject of the above-captioned 

Securities and Exchange Commission ("Commission") enforcement action.  The 

terms and conditions of the negotiated settlements for which the Receiver seeks 

approval are reflected in the settlement agreements (the "Agreements") attached to 

the Receiver's Declaration in support of the instant Motion.  As set forth herein, the 

Receiver respectfully requests that the Court enter an order approving the 

settlements, as reflected in the Agreements, pursuant to which the Receiver expects 

to secure a total of $208,175.62 from the Net Winners, for the benefit of the 

receivership estate. 

As detailed herein, the Receiver has weighed the costs and benefits of 

prospective litigation with the Net Winners and has determined, in his reasonable 

business judgment, that the settlements, as reflected in the Agreements, are in the 

best interest of the receivership estate because they:  (1) result in the near-term 

recovery of $208,175.62, upon performance of the Agreements, for the benefit of 

the receivership estate; and (2) avoid potentially lengthy, costly, and uncertain 

litigation.  The Receiver therefore respectfully submits that the Agreements are 

appropriate and beneficial for the receivership estate, and requests that the Court 

authorize and approve the Agreements, copies of which are attached to the 

concurrently filed Declaration of Thomas Hebrank ("Hebrank Decl.") collectively as 

Exhibit A. 
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II. RELEVANT FACTUAL BACKGROUND. 

By way of background, and as alleged in the Commission's Complaint (Dkt. 

No. 1), this case involves fraud in the unregistered offer and sale of securities 

consisting of fractionalized interests in universal life insurance policies by 

Defendants Pacific West Capital Group, Inc. ("Pacific West") and Andrew B 

Calhoun IV ("Calhoun").  (Complaint, Dkt. No. 1.)  Pacific West and Calhoun sold 

investments structured around when life insurance policies "mature" (the insured 

individual dies) and the benefits are paid.  Since Calhoun started Pacific West in 

2004, they allegedly raised approximately $99.9 million from over 3,200 investors 

who purchased life settlements in approximately 125 life insurance policies.  (Id.)  

As alleged by the Commission in its Complaint, since at least 2012, Pacific West 

and Calhoun have perpetrated a scheme to defraud investors by using money 

received from investors from the sale of new life settlements to pay premiums on 

life settlement investments sold years earlier which had not matured and had 

exhausted the "premium reserves" created by Pacific West and Calhoun to keep the 

policies in force.  (Id.) 

The Receiver was appointed on February 16, 2018 by virtue of the 

Appointment Order, pursuant to which the Receiver assumed control of PWCG 

Trust, its bank accounts, assets, and books and records.  (Appointment Order, Dkt. 

No. 145.)  In accordance with the powers, authority, and directives contained in the 

Appointment Order, the Receiver has diligently pursued his duties thereunder, 

including by preserving and protecting the assets of PWCG Trust, including its life 

insurance policies and cash reserves.  (Hebrank Decl., ¶ 2.)  Critically for purposes 

of this Motion, the Receiver was empowered and directed to:  (1) "take such action 

as is necessary and appropriate to preserve and take control of and to prevent the 

dissipation, concealment, or disposition of any Assets"; and (2) "institute, 

compromise, adjust, appear in, intervene in, or become party to such actions or 

proceedings in state, federal, or foreign courts, which (i) the Receiver deems 
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necessary and advisable to preserve or recover any Assets, or (ii) the Receiver 

deems necessary and advisable to carry out the Receiver's mandate under this 

[Appointment] Order."  (Appointment Order, Dkt. No. 145.) 

Based upon the powers and authority conveyed upon him by virtue of the 

Appointment Order, the Receiver has conducted an investigation and accounting of 

funds transferred into and out of PWCG Trust, including amounts received from and 

paid to investors.  (Hebrank Decl., ¶ 3.)  The Receiver has confirmed, based upon 

his investigation and accounting, that during the last seven years, the Net Winners, 

collectively and individually, received amounts from PWCG Trust in excess of any 

amounts paid or value provided to PWCG Trust (collectively, the "Voidable 

Transfers").  (Id.)  The assets of the receivership estate include claims to recover 

these Voidable Transfers, which include investor profits, i.e., amounts PWCG Trust 

paid to the Net Winners above and beyond their total investments with PWCG Trust 

("Clawback Claims").  The law is clear that the Receiver has standing to pursue 

Clawback Claims to recover these Voidable Transfers under the California Uniform 

Voidable Transactions Act.  Donell v. Kowell, 533 F.3d 762, 772 (9th Cir. 2008) 

("If investors received more than they invested, 'payments in excess of amounts 

invested are considered fictitious profits because they do not represent a return on 

legitimate investment activity.' . . .  [A]ll payments of fictitious profits are avoidable 

as fraudulent transfers.") (internal citation omitted); see also In re United Energy 

Corp., 944 F.2d 589 (9th Cir. 1991). 

In order to recover and return as much as possible to those investors who 

suffered net losses in connection with their transactions with PWCG Trust, it is 

necessary to pursue recovery of the Voidable Transfers to the Net Winners.  

Accordingly, and before filing Clawback actions against investors who received 

profits, the Receiver offered such investors an opportunity to settle the Clawback 

Claims against them for an amount:  (1) equal to 70% of the profits they received, to 

be paid in one lump sum in accordance with the terms of the Settlement Agreements 
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("Option A"); or (2) equal to 75% of the profits they received, to be paid over the 

course of a year in 12 monthly installments ("Option B").  In the event that a Net 

Winner selected Option B as opposed to Option A, the Net Winner was required to 

execute and deliver to the Receiver a Stipulation for Entry of Judgment, which the 

Receiver may file in the event that the subject Net Winner fails to make timely 

monthly installment payments or otherwise defaults on his or her settlement 

payments.  (Id., ¶ 4.) 

In response to the Receiver's settlement offers, the Net Winners have 

individually executed the Agreements relating to their respective Voidable 

Transfers, pursuant to which they have agreed to individually settle the Receiver's 

Clawback Claims against them.  In the aggregate, the Voidable Transfers against the 

six (6) Net Winners total $335,189.69.  In the aggregate, the settlement payments 

memorialized by the Agreements amounts to $208,175.62.  Each of the Net 

Winners, with the exception of one, have agreed to pay the 70% amount pursuant to 

Option A or the 75% amount pursuant to Option B, as described above.  The 

Receiver agreed to settle with one Net Winner, subject to Court approval, at an 

amount less than the 70% amount, but that Net Winner will make a substantial lump 

sum settlement payment ($100,000) and the Receiver determined, in his reasonable 

business judgment, that it is unlikely litigation would result in a greater net 

recovery.  (Id., ¶ 5.) 

In the Receiver's reasonable business judgment, the payments contemplated in 

the Agreements reflect an appropriate compromise of the Receiver's Clawback 

Claims against the Net Winners and are in the best interests of the receivership 

estate.  (Id., ¶ 6.)  The Receiver therefore respectfully requests that the Court 

approve the settlements as memorialized by the Agreements. 

III. ARGUMENT. 

A federal receiver's power to compromise claims is subject to court approval.  

As noted by the Ninth Circuit Court of Appeals in SEC v. Hardy, 803 F.2d 1034, 
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1037 (9th Cir. 1986), "[a] district court's power to supervise an equity receivership 

and to determine the appropriate action to be taken in the administration of the 

receivership is extremely broad."  With regard to settlements entered into by a 

federal receiver, the Court's supervisory role includes reviewing and approving 

those settlements in light of a federal policy generally favoring settlements before 

trial.  See Fed. R. Civ. P. 16(c), Advisory Committee Notes. 

Courts often look to bankruptcy for guidance in the administration of 

receivership estates.  See SEC v. Capital Consultants, LLC, 397 F.3d 733, 745 

(9th Cir. 2005); SEC v. Am. Capital Inv., Inc., 98 F.3d 1133, 1140 (9th Cir. 1996); 

SEC v. Basic Energy & Affiliated Res., 273 F.3d 657, 665 (6th Cir. 2001); see also 

Local Civil Rule 66-8 ("a receiver shall administer the estate as nearly as possible in 

accordance with the practice in the administration of estates in bankruptcy").  A 

bankruptcy court may approve a compromise of claims asserted by or against the 

estate if the compromise is "fair and equitable."  Woodson v. Fireman's Fund 

Ins. Co. (In re Woodson), 839 F.2d 610, 620 (9th Cir. 1988).  The approval of a 

proposed compromise negotiated by a court-appointed fiduciary "is an exercise of 

discretion that should not be overturned except in cases of abuse leading to a result 

that is neither in the best interest of the estate nor fair and equitable for the 

creditors."  In re MGS Mktg., 111 B.R. 264, 266-67 (B.A.P. 9th Cir. 1990). 

The Court has great latitude in approving compromises.  In passing on the 

proposed compromise, the Court should consider the following: 

a. The probability of success in litigation; 

b. The difficulties, if any, to be encountered in the 
matter of collection; 

c. The complexity of the litigation involved and the 
expense, inconvenience, and delay necessarily 
attending; and 

d. The paramount interest of the creditors and a proper 
deference to their reasonable views in the premises. 

In re Woodson, 839 F.2d at 620. 
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Here, the Receiver has weighed the costs and benefits of litigation and 

settlement of the Clawback Claims against the Net Winners and has determined, in 

his reasonable business judgement, that the settlements, as memorialized by the 

Agreements, are in the best interests of the receivership estate.  Given the risk and 

uncertainty inherent in pursuing litigation against the Net Winners, the potentially 

significant cost of litigation, and the immediate-term benefit to the receivership 

estate from the anticipated receipt of $208,175.62 in settlement payments, the 

Receiver has concluded, in his reasonable business judgment, that the proposed 

settlements are in the best interests of the receivership estate.  The Receiver 

therefore requests that this Court approve the settlements, as memorialized in the 

Agreements. 

IV. CONCLUSION. 

Based on the foregoing, the Receiver respectfully requests an order approving 

the settlements, as memorialized in the Agreements. 

 

Dated:  December 11, 2020 ALLEN MATKINS LECK GAMBLE 
   MALLORY & NATSIS LLP 
DAVID R. ZARO 
EDWARD G. FATES 
NORMAN M. ASPIS 

By: /s/Edward G. Fates 

EDWARD G. FATES 
Attorneys for Receiver 
THOMAS HEBRANK 
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